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ADVISORY MESSAGE ON THE RESULTS OF EXPERT RESEARCH:
CONCEPT, CONTENT, SCOPE

AssTrACT. The publication is devoted to the actual problems of the theory and practice

of an advisory message as a form of expert research results implementation in Ukraine.

The scope of application of the advisory notice is determined. The advisory notice is

delimited with the conclusion of the court expert, the expert’s opinion on the order of the
participant in the case and the conclusion of the expert study.
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ADVISORY MESSAGE ON THE RESULTS OF EXPERT RESEARCH: CONCEPT, CONTENT, SCOPE

The contents of the advisory consultative message and its intrinsic features, revealing
the scope of its application by court experts preparing an advisory message. It turns out
that the conclusion of an expert study and an advisory message have common features:
conducted in accordance with Art. 7-1 of the Law of Ukraine “On Forensic Examination”,
on the basis of an agreement on the order of individuals or legal entities; answer the
specific questions of the customer (physical or legal person); may be of a complex nature,
taking into account the objects of expert research and the content of the questions posed
by the customer of such research; conducted by forensic experts certified by a forensic
expert in the subject of expert research; based on specialist knowledge of a forensic expert;
embody the results of expert research, etc. At the same time, an advisory notice is used to
provide an expert assessment of the legitimacy of individual administrative procedures,
in particular, when applying the negotiation procedure for the purchase of intellectual
property rights (software products, hardware and software complexes, support and/or
upgrade services, etc.)

The conclusion is that the consultative (from the French consultatif, which takes its
origins from Latin cosulto — “advise” and means ‘an advisory, which has advisory rights
<...>’) message — a written document, based on the results of an expert study, providing
answers to specific questions with the application of special knowledge and methods of
forensic examination among certified in the relevant specialties of forensic experts, in
which an independent position of court experts has been formed to take into account
authorized subjects during the administrative procedures.

Keyworps: forensic examination; consultation; expert research; advisory notice; special
knowledge; forensic expert; State Scientific&Research institutions of forensic expertise;
administrative procedure; negotiation procedure of procurement.

Forensic reform and modernization of the current procedural legislation and
other normative legal acts in this area, in particular, the Law of Ukraine “On
Forensic Examination”, in 2016—2019, in conjunction with the development of
transparent mechanisms for conducting public procurements and improving
law-making and enforcement activities in the field of public services,
substantially changed the legal landscape of forensic expert activity of State
Scientific&Research institutions of forensic expertise (hereinafter — SSRIFE),
as well as for forensic experts who are not employees of SSRIFE. In particular,
the institute of expert opinion on the request of a party to the case provided for
in Art. 102 of the Civil Procedural Code of Ukraine?, other novels on forensic
examination, attracting the attention of scientists and practicians.

It should also be noted that the potential of forensic expert activity is not
limited to conducting forensic examination and drafting conclusions at the
request of a participant in a civil case. Analysis of the activity of the Research
Center for Forensic Examination on Intellectual Property of the Ministry of

! TIpo cynoBy ekcreprusy: 3akon Ykpainu Bin 25 motoro 1994 p. Ne 4038-XII. Bidomocmi BepxoBHoi Padu
Yrpainu. 1994. Ne 28. Cr. 232.
2 luinbHuit komekc Ykpainu: 3akoH Ykpainu Bim 16 ciums 2003 p. Ne 435-1V. Bidomocmi BepxoBtoi Padu

Yxpainu. 2003. Ne 40. Cr. 356.
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Justice of Ukraine (hereinafter referred to as the Center) shows that about 65 %
of the total number of forensic examinations and expert studies conducted by
the Center in 2018 were conducted at the request of individuals or legal entities,
according to By the Resolution of the Cabinet of Ministers of Ukraine of
27.07.2011 No. 804, and carried out ‘<...> with the use of means and methods
of forensic examination, the results of which are issued as the conclusions of
expert studies, consulting, requiring special knowledge™.

Hence, such expert investigations are conducted before or outside of forensic
and pre-trial proceedings, which allows them to be conditionally defined as
“extra-procedural expert studies”.

The above-mentioned conclusions of expert research and advisory reports,
provided on the results of non-procedural expert research on intellectual
property issues have multiple purposes and are used not only to prepare for
a lawsuit in the field of intellectual property. Based on the experience of
conducting relevant expert studies at the Center in 2016-2018 (Picture 1),
it can be stated that they were used to ensure:

— requirements for termination of violation of the rights to an object of
intellectual property;

— a legal position in applying the procedure of pre-trial (mediation)
reconciliation of the parties;

— carrying out administrative procedures, in particular, tender procedures
for the purchase of software products and software and hardware complexes
etc. by negotiation procedure (Article 35 of the Law of Ukraine “On Public
Procurement™ of 25.12.2015);

—a lawsuit on violation of the rights to an object of intellectual property, etc.

However, while the conclusions of the expert investigation, the order of
its compilation and legal force are fairly systematically regulated by current
Ukrainian legislation and studied in legal science, then ‘<...> providing
consulting that requires special knowledge® remains less investigated
phenomenon in legal science. Often such consultations include any of not
prohibited by the current legislation forensic expertise, forms of professional
advice of a forensic expert to individuals and legal entities in relation to the
grounds and conditions for conducting expert investigations or writing an
expert opinion on the order of the participant in the case, etc. Therefore,
questions regarding the legal nature of an advisory message require proper
investigation and justification of its scientific background.

3 Jleski nMTaHHS HAJAHHA IUIATHUX [OCAYT HAyKOBO-ZOCHIIHMMU YCTAQHOBAMM CYHOBUX €KCIIEPTU3
MiunicrepcrBa tocruii Ykpainu: ITocranosa KaGinery Minictpis Ykpainu Bin 27 sumnus 2011 p. Ne 804.
Odiyiiinuii icnux Yipainu. 2011. Ne 57. Cr. 2296.

4 Tlpo ny6niuni sakymisni: 3akoH Ykpainu Bin 25 rpymas 2015 p. Ne 922-VIII. Bidomocmi Bepxotoi Padu
Yxpainu. 2016. Ne 9. Cr. 89.
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Picture 1. Quantitative indicators of advisory reports based on the results of expert studies
at the Center in 2016-2018

The purpose of this research is the scientific justification of the content,
the essential features, legal grounds and the legal consequences of providing
an advisory notice, which draws up the result of an expert study based on the
specific knowledge of certified forensic experts, as well as the formation of
proposals for improving this type of forensic expertise.

Problems of the theory and practice of forensic examination and expert
studies, the design of its results were investigated in the works of O. Doroshenko,
P. Krainev, E. Simakova-Yefremen, N. Tkachenko, A. Stefan, and other experts.
At the same time, the question of the content and the essential features of
an advisory message based on the results of expert research has not received
enough attention by scientists.

Forensic expert activity in Ukraine, by its definition, is aimed primarily
at protecting legitimate interests, human rights and freedoms in the court
(Article 55 of the Constitution of Ukraine)®, ensuring the activity of courts
and parties of pre-trial investigation, as well as other legal entities of public and
private law, regardless of the forms of their activities.

The main forms of forensic expertise in Ukraine are forensic expertise
and expert research. In the Law of Ukraine “On Forensic Examination” the
legislator defined the category “forensic examination”, but somewhat ignored
the expert study. In addition, the same definition of forensic examination

8LT-%9T « SN « 610T « UHIVAMA OdVdIL

¢ Koucrmrynis Ykpainu: 3akoH Ykpainu Bim 28 wepBHA 1996 p. Ne 254x/96-BP. Bidomocmi BepxoBroi Padu

Yepainu. 1996. Ne 30. Cr. 141.
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in Art. 1 of this Law is submitted through the use of the word “research”
‘Forensic examination is a study on the basis of special knowledge in the field
of science, technology, art, crafts, etc. objects, phenomena and processes in
order to provide an opinion on matters that are or will be the subject trial’”.

For different types of forensic expertise are inherent in their particularities,
primarily related to the objects of research. In particular, forensic expertise on
intellectual property issues is a deliberate activity aimed at obtaining evidence
on the protection of the right on intellectual property, the content of which is
to investigate by court experts on the basis of special knowledge in the field
of copyright, trademark rights for goods and services, the rights of industrial
property, the economy of intellectual property, objects, phenomena and
processes, in order to provide objective and properly substantiated conclusions
that are or will be the subject of forensic review.

Consequently, the research is the determining form of forensic expertise,
which is inherent in conducting both forensic examination and expert research,
determining their scientific character. The affinity of forensic examination
and expert research is also confirmed by normative legal acts.

Thus, the Instruction on the appointment and conducting of forensic
examinations and expert studies, approved by the order of the Ministry of
Justice of Ukraine of 08.10.1998, No. 53/5, which, based on the content of
its title, is aimed at normalizing the organization and conduct of forensic
examination and expert research in Ukraine and, in our opinion, quite
successfully fulfills this task, points to the similarity of the legal nature of
forensic examination and expert research on their subject; methods; the order
of conducting; presentation of results etc. In particular, in paragraph 1.3
of this Instruction it is stated that by forensic experts ‘<...> expert studies
are conducted that require special knowledge and the use of methods of
forensic science and forensic examination’®, and Clause 4.23 pointing that:
‘Expert investigations are performed in an order, foreseen for conducting
of examinations. The course and results of such studies are described in the
conclusion of the expert study™.

But, in our opinion, the results of forensic examination and expert research
are well known to scholars and forensic experts not only in their legal force,
but also in the form of the implementation of the results of relevant research.
The content of the above analyzed normative legal documents in the field
of forensic examination allows us to assert that the outcome of forensic

7

. ITpo cynoBy ekcrieptusy (u 1).

ITpo sarBepmkeHHsl [HCTPYKIil PO IpH3HAYEHHS Ta IPOBEIECHHS CYLOBUX EKCIEPTH3 Ta eKCIIEPTHHX
nocaikeHb Ta HayKoBo-MeTOAWMYHUX pPeKOMEHJAIill 3 MHUTaHb IATOTOBKM Ta IPHU3HAYEHHS CYTOBHX
eKCIIepTH3 Ta eKCIePTHUX AOCTIIKeHb: Haka3 MiHicTepcTBa IocTuIii YKpainu Bif 8 soBTHS 1998 p. Ne 53/5.
Odpiyiiinuii 8icnux Yxpainu. 1998. Ne 46. Cr. 1715.

Tam camo.

@KPAIHVI 168

Www.pravoua.com.ua




ADVISORY MESSAGE ON THE RESULTS OF EXPERT RESEARCH: CONCEPT, CONTENT, SCOPE

examination is embodied in the opinion of a forensic expert, the content,
structure and procedure of its execution, as well as features (notification of the
impossibility of giving a conclusion, etc.), set in paragraphs. 4.14—4.2110 and
does not require additional comments in the context of this publication.

As for the purpose of the expert’s conclusion, then one can agree with
A. Stefan that such a conclusion: ‘<...> is directed not to the establishment
of known and undisputed facts, but to the search for certain new knowledge
that is necessary for establishing the circumstances of the case and can not be
obtained by the court in any other way’!'.

The cited opinion of the scientist once again emphasizes that the expert
research should be understood, first of all, as a kind of scientific research
with the use of special knowledge (including, in combination with the general
knowledge of other sciences — logic, mathematics, etc.), which forms new
knowledge or a system of new knowledge (when carrying out a complex
examination or expert research) that help the court to establish the truth when
considering cases.

It is obvious that such legal characteristics as a whole are inherent in the
expert’s opinion on the order of the participant of the case. In this context, the
following universal definition is successful:

<...>the expert’s conclusion is a means of proof, which is formed by an expert
as a result of a study based on the use of special knowledge, on request of
a party to a case or on the basis of a court order on the appointment of an
examination and is made in the form and in the manner prescribed by law!2.

With regard to the results of the expert study, section 4.23 of the Regulations
stipulates that the conclusion of the expert study consists of the same content
and structure as the expert’s conclusion, with the exception of the following:

<...> in the introductory part of the opinion it is noted who and when asked
the institution or directly to the expert with an order for the study; the entry

concerning the responsibility of the person conducting the research is dropped

for giving a knowingly false conclusion®?.

10 TIpo saTBepmKeHHs IHCTPYKIii PO NPH3HAYEHHS Ta NPOBEAEHHS CYIOBUX EKCIIEPTH3 Ta €KCIEPTHHUX
mocmimKenb Ta HaykoBo-MeTOIMYIHMX pEKOMEHAIliil 3 NMUTaHb IIJTOTOBKM Ta HMPU3HAYEHHS CYTOBHUX
eKCIIePTHU3 Ta eKCIIePTHHUX JOCIIKeHb (H 8).

11 A Mtedan, ‘BucHoBOK excriepra y UuBLIbHOMY CynounHcTsi’ (2018) 2 Teopist i pakTHKa iHTeleKTyaIbHOT
BJIacHOCTi 19.

12 Tam camo 26.

13 IIpo saTBepmKeHHS IHCTpPYKIii PO NPH3HAYEHHS Ta NPOBEAEHHS CYIOBUX EKCIIEPTH3 Ta €KCIEPTHHUX
mocmimkeHb Ta HaykoBo-MeTOIMYHMX pEKOMEH/AIliil 3 NMUTaHb IIJTOTOBKM Ta HMPU3HAYEHHS CYTOBHUX

eKCIIEPTH3 Ta eKCIIEPTHUX TOCTIIKEHb (H 8).
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The above requirement for a conclusion of an expert research is not an
“indulgence” for a court expert who conducts expert research, but extends its
possibilities on the basis of special knowledge (including in combination with
general scientific knowledge in the field of logic, law, economics, cybernetics,
etc.) and methods of forensic expertise to synthesize new knowledge to solve
problems that a customer or individual or legal entity faced.

In carrying out expert research, the expert shall be subject to all obligations
and prohibitions established by the Law of Ukraine “On Forensic Examination”,
the Instruction and other normative-legal acts. At the same time, the content
of paragraph 2.3 of the Instruction on the prohibition ‘<...> to enter contacts
with individuals not provided for by the procedure of examination, if such
persons are directly or indirectly interested in the results of examination’!* is
not canceled, but has features of its implementation during expert research.
Obviously, the forensic expert has no right to contact the expert survey with
any persons (the so-called “third party”) that are not customers of the expert
investigation, as well as in accordance with clause 2.2 of the Instruction:

<...> not to disclose without the permission of the body (person) who
(appointed) has appointed an expert examination (the expert has been
involved), information that has become known to him in connection with the
performance of his duties or not to communicate to anyone , except for the
body (person) that appointed the expert examination (invited expert) or the
court on the progress of the examination and its results'.

Although the pre-cited duty of a forensic expert instructs the Instruction
to conduct a forensic examination, but in the systematic interpretation of
paragraph 4.23 of the same Instruction on conducting expert studies in the
same manner as the forensic examination, it can be concluded that the course
of expert research and its results can not be disclosed to a third party without
the consent of the customer, or otherwise than on the basis of a court decision,
including a court decision on temporary access to the materials of a particular
expert research. Similar provisions, as a rule, get their consolidation and in
typical contracts with an expert or expert institution on the provision of
services for conducting expert studies.

In turn, we note that the customer of an expert study may apply to a forensic
research institute with a letter (application) for conducting expert research both
via mail and directly. Most types of expert research on the subject and subject
of their research are rather complex, as an example of forensic examinations

4 Tlpo sarBepmykennst IHCTpyKuii NPO NpU3HAYEHHS Ta IIPOBEIEHHS CYJOBUX €KCIIEPTH3 Ta €KCIIEPTHHUX
nocimikeHb Ta HayKoBo-MeTOOWYHUX pPeKOMEHJANill 3 MHUTaHb IATOTOBKH Ta IPHU3HAYEHHS CYTOBHX
eKCIIEPTHU3 Ta eKCIIEPTHUX TOCTIIKEHb (H 8).

15 Tam camo.
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on intellectual property issues. Therefore, it is not uncommon for the customer
to contact the institute for consultation, in preceding submission of a letter
(application) about conducting expert research.

As, in accordance with the Resolution of the Cabinet of Ministers of
Ukraine dated July 27,2011 No. 804 “Some Issues of Granting Payable Services
by Research Institutions of Forensic Examination of the Ministry of Justice of
Ukraine”!6, expert studies are conducted as paid services on a contractual basis,
it is natural that the customer and the executor (the head of the SSRIFE or the
forensic expert who is not a SSRIFE employee) can discuss the essential terms
of the contract before it is concluded: the object of the research; questions put
to the expert’s consideration, their content and quantity; terms of the research;
the cost of such research, etc.

Forensic expert during the expert investigation may also specify questions
of expert investigation, request to receive additional materials, documentation,
information, etc., necessary for conducting expert research, and receive them.
In case of detection by the customer of an expert investigation of technical
errors and/or deficiencies, the expert of the expert study, within a reasonable
time (determined in a specific contract), is obliged to ensure the elimination of
such technical errors and/or disadvantages.

At the same time, the parties who have concluded an agreement on expert
research, under no circumstances cannot violate the principles of forensic
examination, enshrined in Art. 3 of the Law of Ukraine “On Forensic Expertise”,
namely, the principles of legality, independence, objectivity and completeness
of the study'”.

Unlike a forensic analysis or a conclusion on the order of a participant in a
case, the results of which are embodied in the expert’s conclusion, the forms
of reflection of the results of expert research are more diverse. Thus, already
mentioned in the introduction of this publication, the Cabinet of Ministers
of Ukraine dated July 27, 2011, No. 804 determines at least two forms of the
implementation of the results of expert research: firstly, we have already
investigated the conclusion of an expert study (not rarely the conclusion of an
expert study, since it is prepared by forensic experts and defined in the title of
the results of this study as “expert opinion”); and secondly, ‘<...> providing
advice that requires special knowledge’!®.

At the same time, the current legislation does not stipulate clear criteria
for demarcating the conclusion of an expert study (expert opinion) and an
advisory notice, which in both cases is the result of an expert study and, in
16 IICSIKi IIUTAaHHA HaJaHHA IUIATHUX IIOCIYT HaYKOBO'I[OCHiI[HI/IMI/I yCTaHOBaMHU CyJOBUX €KCIIEPTU3

Minicrepcrsa octunii Ykpainu (H 3).

17 TIpo cynosy ekcneprusy (u 1).
18 Jleski TNMTaHHS HAJAQHHA IUIATHUX MOCHYT HAYKOBO-TOCHJHAMU YCTAaHOBAMH CYHOBUX eKCIIEPTHU3

MinicrepcrBa roctunii Ykpainu (H 3).
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accordance with paragraph 4.16 of the Regulations, contain ‘<...> the results
of the study in the form of answers to the questions the issue to the sequence
defined in the introductory part’'®, as well as carried out by experts certified by
an expert specialty. That is, the conclusion of an expert study and an advisory
message have the following common features:

—conducted in accordance with Art. 7-1 of the Law of Ukraine “On Forensic
Examination”, on the basis of an agreement ordered by of individuals or legal
entities®%;

— answer the specific questions put by the customer (physical or legal
person);

— can be of a complex nature, taking into account the objects of expert
research and the content of the questions posed by the customer of such
research;

— conducted by forensic experts certified by a forensic expert in the subject
of expert research;

— based on specialist knowledge of a forensic expert;

— implement the results of expert research, etc.

That is, the expert opinion and the advisory notice provided by the expert
study should be duly reasoned, objective and comprehensively consistent with
the written questions put by the customer.

But, do advisory posts have its particular differences, which allow them to
be clearly distinguished from the results of other types of forensic expertise?
As for the provision of such consultations among scientists and practitioners,
there is no single point of view.

In some SSRIFE, such consultations are considered as forensic analyses,
including oral consultations provided to individuals and legal persons by the
leaders and experts of the institute. In other SSRIFE oral consultations of
individuals and legal entities that precede the ordering of their expert research,
are not considered as paid services and are carried out in the mode of work
with the appeals of citizens. However, at the same time, according to the results
of expert research, the client is provided with written advice letters, the scope
of which is quite diverse: from the provision of a lawsuit — to the customer’s
participation in public procurement by negotiation procedure.

The Center has the experience of drawing up relevant advisory reports based
on the results of expert research (Picture 1). However, the above indicators do
not allow us to conclude that the dynamics of drawing up advisory reports at
the Center are not increasing/decreasing, but rather give grounds for asserting

9 TIpo sarBepmykennst IHCTpyKuii IO NpU3HAYEHHS Ta IIPOBEIEHHS CYHOBUX €KCIIEPTH3 Ta €KCIIEPTHHUX
nocimikeHb Ta HayKoBo-MeTOOWYHUX pPeKOMEHJANill 3 MHUTaHb IATOTOBKH Ta IPHU3HAYEHHS CYTOBHX
eKCIIePTHU3 Ta eKCIIEPTHUX TOCTIIKEHb (H 8).

20 Tpo cymoBy ekcrieprusy (u 1).
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the phenomenology of the experience of relevant forensic expert activity. This
experience shall be the empirical basis for our study of the legal nature of the
advisory message in Ukraine.

So, what does the “advisory notice” mean? As you know, the word “advisory”
comes from the French. consultatif, which takes its origins from the Latin.
cosulto— “advise” and ‘advisory, which has advisory rights <...>’?!. In its turn,
the message is a document that informs about something — notification. Thus,
an advisory notice is a document in which, based on the results of an expert
study, a written consultation is presented, the content of which is to provide
answers to specific questions, applying special knowledge and methods of
forensic examination, by certified by the relevant specialties forensic experts.

Obviously, SSRIFE are required to act only on the basis and within the
limits of authority and in the manner prescribed by the current normative and
legal acts of Ukraine, including those concerning the forms of implementation
of the results of their professional activities. The provision of advisory
messages by the research institutes of the forensic examination is envisaged,
as previously described, by the Decree of the Cabinet of Ministers of Ukraine
dated 27.07.2011 No. 804%2, as well as their statutory documents.

In accordance with clause 2.1 of the Statute of the Center (hereinafter
referred to as the “Statute”), the purpose of the activity of this SSRIFE is to:

Realization of the needs of the parties of pre-trial investigation, forensic bodies,
other state bodies, as well as legal and natural persons in providing them with
an independent, qualified and objective expertise aimed at maximizing the use
of scientific and technological achievements?®>.

In pursuance of this purpose and tasks of its activity, the Center, in
accordance with clause 3.3.3 ‘<...> provides advice within the framework
of the main statutory tasks of the Center, conducts other work on the order
of individuals and legal entities in accordance with the procedure provided
by Ukrainian legislation’?*. Therefore such advisory activity is one of the
important types of statutory activities for the Center and the majority of other
SSRIFE in meeting the needs of individuals and legal entities in the field of
forensic expertise.

In addition, the Statute is not limited to the statement of advisory activity,
but also clearly defines the grounds and conditions for its implementation,

2l C Moposzos Tta JI llIkapanyta (yknan), Cro8rux inuomoBnux cai6 (Haykosa mymxa 2000) 291.

22 Jleski nMTaHHS HAJAHHS IUIATHUX [OCAYT HAyKOBO-ZOCHIIHMMU YCTAQHOBAMM CYHOBUX €KCIIEpPTU3
Minicrepcrsa roctunii Ykpaiau (H 3).

23 CratyT HayKOBO-1OC/IIIHOTO LIEHTPY CYHOBOi €KCIIePTU3H 3 IUTAHb IHTEJIeKTyaIbHOI BIacHOCTI MiHicTepcTBa
ocTunii Ykpainu (HOBa peaxilisi), 3aTBepyKeHui HakadoM MiHicrepcrBa octunii Ykpainu Bin 10 gepBHs
2015 p. Ne 914/5.

24 Tam camo.
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as well as the forms of implementation of this type of expert activity. Thus,
according to Clause 2.3 of Section 2 “Purpose and Object of Activity” of the
Statute, it is established that:

The results of the Center’s activities include legal expertise, as well as expert
studies, scientific and research and methodological works, technical programs,
advisory reports, reviews, lecture materials, documents on participation in
procedural actions and court hearings®.

Thus, the “advisory message”, in our opinion, is an independent form of
implementation of the results of the statutory activities of the Center, which
compiles the results of expert studies conducted by certified forensic experts
‘<...> with the use of means and methods of forensic examination” and aims
to ‘<...> providing advice that requires special knowledge’?°.

With regard to the scope of the use of advisory messages by customers, it is
slightly different from the scope of the findings of expert studies outlined in
the introduction of this article. Based on the advisory reports provided by the
Center in 2016—2018 on the results of expert studies, in most cases, the relevant
documents were ordered to comply with the requirements of administrative
procedures and the need for negotiation procedures for public procurement.

Thus, the current Law of Ukraine “On Public Procurement” of December
25,2015 in Part 1 states that the negotiated procurement procedure is: ‘<...>
a procedure used by the customer as an exception and according to which
the customer concludes a procurement contract with the participant after
conducting negotiations with one or more participants’’.

The relevant procedure is used as an exception, according to the discretion
specified in part 2 of Art. 35 of the Law of Ukraine “On Public Procurement”.
Thus, in clauses 1 and 2 of part 2 of Art. 35 of this Law allows negotiated
procurement procedure as an exception, in the case of:

1) <...> procurement related to the protection of intellectual property rights

<>

2) the absence of competition (including for technical reasons) in the relevant

market, and, as a result, an agreement on the purchase can be concluded with

only one supplier, in the absence of this alternative?®.

Accordingly, professional research of software and hardware complexes,
computer programs, telecommunication systems and facilities, other objects

%5 Cratyt HayKoBO-OCIIHOTO LEHTPY CYAOBOI €KCIIePTH3U 3 IUTAaHb iHTeleKTyaIbHOI BiaacHocTi Minicrep-
crBa rocTuLii YKpainu (HoBa penakiis) (u 23).

26 Jleski TUTaHHSA HaJaHHA IUIATHUX IOCAYT HAYKOBO-IOCHIIHMMHU YCTAaHOBAMM CYNOBUX €KCIIEPTU3
MinicrepcrBa foctuii Ykpainu (u 3).

%7 Tlpo my6niuni sakymisi (H 4).
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that are objects of intellectual property rights and, can be subject to public
procurementby negotiation procedure, require the necessary special knowledge.
The holders of such special knowledge are, first of all, forensic experts, who,
according to Part 1 of Art. 10 of the Law of Ukraine “On legal expertise”, ‘<...>
may be individuals who have the necessary knowledge to express an opinion
on the investigated issues®® and shall issue such assessment, according to the
already repeatedly mentioned in this article Decision of Cabinet of Ministers
of Ukraine of 27 July 2011 No. 804, in the form of advisory reports.

Such special knowledge refers to forensic experts of the Center and other
SSRIFE Center of the Ministry of Justice of Ukraine and expert services of the
Ministry of Internal Affairs of Ukraine, certified in the prescribed manner
in various forensic expert fields, such as: “10.9 — Investigation of computer
hardware and software products”; “10.17 — Research of telecommunication
systems (equipment) and facilities”; “13.1.2 — Studies related to computer
programs and data compilations (databases)” and others. Thus, expertise and
expert studies by expert specialties 10.9 and 10.17, referred by the “Provision
of expert qualification commission and certified forensic experts, approved by
the Ministry of Justice of Ukraine dated 03 March 2015 Number 301/5”, to
the types of forensic examinations and expert specialties, according to which
the qualification of a forensic expert is assigned exclusively to specialists of
SSRIFE?, to which the Center belongs.

Some doubts about the possibility of using advisory messages for negotiation
procedure purpose may arise by subordinate legal acts. Thus, paragraph 14
“Forms notice of intention to conclude an agreement on the use of negotiation
procedures”, approved by the Ministry of Economic Development and
Trade of Ukraine (MEDT) of 22 March 2016 Number 490 “On approval of
documents on public procurement”, details above quoted requirements of the
Law of Ukraine “On Public Procurement”, and specifies that: ‘substantiation
of the negotiated procurement procedure (reference to expert, normative,
technical and other documents confirming the existence of conditions for the
application of the procurement procedure)’!.

At the same time, MERTU did not elaborate on exactly which forms of
“expert documents” are involved in “substantiating the negotiation procedure”.
The current legislation on forensic expertise also does not mention the phrase
“expert documents” in any case. This urges to refer to the definition of the
etymology of the category “document” in its legal sense.

2 TIpo cymoBy ekcrieptusy (u 1).

30 TTpo sarBepykeHHs IHCTPYKUii PO NpU3HAYEHHs Ta HPOBENEHHsS CY[OBUX €KCIIEPTU3 Ta eKCIePTHHUX
nociipkeHb Ta HayKkoBo-MeTOOWMYHUX DPeKOMEHJAIiNl 3 MHTaHb IATOTOBKM Ta IPHU3HAYEHHS CYTOBHX
eKCIIePTH3 Ta eKCIIePTHIX TOCTIIKeHb (H 8).

31 TIpo satBepmkenHs GpopM MOKYMEHTIB y cdepi my6midHUX 3aKyHiBenb: Hakas MiHicTepcTBa eKOHOMITHOTO
Ppo3BUTKY i TopriBii Ykpainu Bin 22 6epesus 2016 p. Ne 490. O¢piyiiinuii Gicnuk Ykpainu. 2016. Ne 25. Cr. 1014.
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The “Great Encyclopedic Legal Dictionary” defines the category
“document” (Latin documentum — “instructional example”) as ‘the material
form of displaying, disseminating, using and storing information that gives it
legal force™2. Thus, one could argue that the phrase “expert documents” — an
umbrella term for all kinds of documents that finalist and legalize all results
of forensic activities prepared by certified experts and issued in any form that
current legislation allows (forensic expertise, expert opinion at the request of
the participant in the case, conclusion of the expert study, advisory notice, etc.)
SSRIFE of the Ministry of Justice and forensic experts who are not employees
of SSRIFE of the Ministry of Justice. But, unlike the advisory message, the
conclusion of the forensic examination and the expert’s conclusion, at the
request of the party to the case, are provided on the basis of an already open
rather than hypothetically anticipated trial.

The Constitution of Ukraine, in the first part of Article 19, establishes the
fundamental position of the rule of law stating: “The legal order in Ukraine is
based on the principles under which no one can be compelled to do what is not
provided for by law’??. Therefore, the demand by the public authorities and
their officials to provide specific expert documents, in particular — namely,
the “forensic experts conclusion” if there is another legitimate document —
“advisory message” seen such unreasonable and contrary to the Constitution
and laws of Ukraine.

It is obvious that the provision of SSRIFE, in particular the Center,
advisory messages based on the results of an expert study on the application
of a negotiated procurement procedure related to the protection of
intellectual property rights (software products, hardware and software
components, maintenance and/or upgrade services, etc.) are important, but
not the only area of application of the advisory message. Obviously, advisory
messages in the near future can be established in Ukraine as a legitimate
tool for protecting the legitimate interests and rights of individuals and
legal entities when receiving and providing them with other administrative
procedures and services. For example, in the field of moving goods that
contain signs of objects of intellectual property rights across the state
border of Ukraine, etc.

Accordingly, the category “advisory notice” according to the results of expert
research is a well-established and well-grounded position of court experts,
based on their use of special knowledge on issues raised for research, which is
taken into account by a special authority in the administrative procedure or,
at least, considering administrative disputes in the extra forensic (arbitration)

Www.pravoua.com.ua

32 10 lemmyuenko (pen), Benukuil enyurnoneduunuil opuduunuii cnobuux (FOpunuuana mymka 2007) 218.
3 Koncrutymnis Yrpainu (H 6).
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order. In addition, the use of the phrase “advisory notice” provided for by
the Statute of the Center is now a well-established practice of drawing up the
results of relevant expert studies, which also aims to distinguish them from a
related, but not identical phrase, “the conclusion of an expert study”.
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KOHCYJIbTATUBHE ITOBIZOMJIEHHA
3A PE3VJIbBTATAMU EKCITIEPTHOTI'O HOCIIIKEHHA:
I[TOHATTA, 3MICT, COEPA SBACTOCYBAHHA

Anotamg. Ily6mikaiiss mpucBsdeHa aKTyaabHUM Ipo6ieMaM Teopil Ta HPaKTUKH
KOHCYJIPTaTHBHOTO ITOBITOMJICHHS SIK (DOPMi BTUICHHSI pe3yJIbTaTiB eKCIIEPTHOTO JOCITi-
IKeHHs B YKpaiHi. KoHcyIbpTaTHBHE IOBITOMIIEHHS PO3MEKOBYETHCSA 3 BUCHOBKOM CY-
IOBOTO eKCIIepTa, BUCHOBKOM €KCIlepTa Ha 3aMOBJIEHHS YYaCHUKA CIIPaBU Ta BUCHOBKOM
eKCIIePTHOTO TOCTIIKeHHsT, BU3HAYA€ThCA cepa 3aCTOCYBaHHS KOHCYIBTATHBHOTO MOBI-
IOMJIEHHSL.

Po3kpuBaeThCst 3MICT KOHCYJIBTATUBHOTO ITOBIOMJIEHHS Ta MOTO CYTHICHI O3Ha-
KH, 0COOJIMBOCTI CKJIAJJaHHS KOHCY/IBTATUBHUX IIOBITOMJIEHb CYLOBUMU €KCIIepTaMU
i cpepa ix 3acrocyBaHHs. [JOBOAUTHCS, 1110 BUCHOBOK €KCIIEPTHOTO AOCIIIKEHHS Ta
KOHCYJIbTAaTUBHE IMOBIJOMJIEHHS] MAIOTh CIIUTBHI O3HAKHU: BIATOBIAHO IO CT. 7! 3axo-
uy Ykpainu “ITpo cynoBy excneptusy” NpOBOASITHCS Ha HiICTaBi [OTOBOPY 3a 3aMOB-
neHHsIM (izuaHuX 260 IOPUIUIHAX 0Ci0; BIAMOBIZAIOTH Ha KOHKPETHO MOCTaBJIEHI
3aMOBHHUKOM ((pi3uaHO0 260 IOPUTUIHOIO 0COO0I0) 3aMUTAHHS; MOKYTh MaTH KOMII-
JIeKCHUI XapaKTep, 3 OISy Ha 00’ €KTH eKCIIePTHOTO JOCII/IKEHHS Ta 3MICT ITUTaHb,
IIOCTAaBJIEHUX 3aMOBHHKOM TaKOI'O JOCIIIKEHHs; IIPOBOAATHCS CYIOBUMH eKcIlepTa-
MH, aTeCTOBAaHUMHM 32 CY/I0BO-€KCIIEPTHOIO CIIEeIiaJbHICTIO Y MeXKaxX IpeaMeTa eKC-
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IIEPTHOTO JOCTIIKeHHS; [PYHTYIOTbCS Ha CHELIAJIbHUX 3HAHHAX CYyJOBOTO €KCIIepPTa;
BTUIIOIOTH Pe3yJbTAaTH €KCIEPTHOTO NOCTi)KeHHs TOI0. BomHOYAac KOHCYJIBTAaTUB-
He TIOBiIOMJIEHHS 3aCTOCOBYETBCS IJIsl HAaJaHHS €KCIIEPTHOI OIIHKU JIETiTUMHOCTI
OKpEeMHM a[MIiHICTPaTUBHUM IIpOLielypaM, 30KpeMa IPU 3aCTOCYBaHHI II€PeroBop-
HOI IPOIeAyPH 3aKyIiBIIi, OB 3aHOI 13 3aXUCTOM IPaB iHTEJEKTYaTbHOI BIACHOCTI
(ImporpaMHUX HPORYKTIB, IPOIPAaMHO-aAPATHUX KOMIIJIEKCIB, MOCIYT LIONO iX mim-
TpUMKH Ta (a60) MOmepHi3awii TOIIO).

OOI'PYHTOBYETHCSI BUCHOBOK, 1110 KOHCy/IbTaTHBHE (3 dp. consultatif, sxe Gepe cBoi
BUTOKH Bifi 1aT. cosulto— “pamkycss’ Ta 03HAYA€ “TOpPAIIMIL, IKUI Ma€ JOopandi mpasa...”)
IIOBIJIOMJIEHHA — II€ HOKYMEHT, Y SIKOMY 3a pe3yJbTaTaMU eKCIePTHOIO MOCIIKEHHs
BUKJIAJAETHCS MICbMOBA KOHCYJIBTAIIis], 3MICT SIKOI TIOJISITa€ B Ha/IaHHI BIATIOBIl HAa KOH-
KpeTHI 3alIUTaHH 13 3ACTOCYBAHHSM CIIeI[iaJIbHUX 3HAHb 1 METOMIIB CYIOBOI eKCIIEPTU3H 3
60Ky aTeCTOBaHMX 32 BiIIIOBITHIMH CIIENIAJILHOCTSIMU CYOBHUX €KCIIEPTIB, B sIKiil cop-
MOBaHa He3aJIe)KHa ITO3UIIisl CyJOBUX eKCIIEPTiB [JIsl BpPaXyBaHH CIIeliaIbHO YIIOBHOBA-
JKEHUX Cy6’€KTIB IPU IPOBe/IeHH] afIMIHICTPATUBHUX IIPOLIEAYP.

KIo4oBI CIIOBA: CynoBa eKCIepTH3a; KOHCYJIbTAllisl; eKCIIEpTHE MOCTIIKEeHHs; KOH-
CYJIIbTaTHBHE IIOBITOMJIEHHS; CIeIliabHI 3HAHHS; CYLOBUI eKCIepT; HayKOBO-ITOCIIiIHA
YCTaHOBA CYHOBOI eKCIIepPTHU3H; afMIHICTPaTUBHA IIPOLeNypa; IIeperoBOpHa Ipolenypa
3aKyMiBJIL.

Ixynp B. B. Comiosorisi KoHCTHTYIIIIIHOTO TpaBa : MoHOrp. / B. B. Ixyns. — K. :
Bugn. nim “In FOpe”, 2018. — Ku. 2. CorioKy/IbTypHI HifICTABH €BPOIEHCHKOTO KOHCTUTY-
nioHamiamy. — 608 c.

VkpaiHa IpoTAroM CTOJITh mepebyBae Imin 6e3rnmocepeqHiM BIUIU-
BOM €BPOIIENCHKO] ITOJIITUYHOI Ta ITpaBoBoi nyMku. Ha cygacHOMYy eTa-
1l PO3BUTKY YKPaiHCHKUH HAapOJ HaMarae€TbCs OMaHYBaTH KYJIbTYpPHI

s IOCATHEeHHs €BPOIH 1 peaid3yBaTu iX y BJIACHOMY [IepKaBOTBOPUYOMY
couionoris mporeci. Y KHHU3I ITPOCTEXKEHO CTaHOBJIEHHSI HOJ‘I.iT?I‘-IH(I)}’ KyJIbTypu
KOHCTUTYLLIIHOTO /IEPKABHOTO BJIANAPIOBAHHS B €BPOIEHCHKOMY IUBITISAIIHHOMY Mpo-

MPABA CTOPIi Ta PO3KPHUTO (PyHJAMEHTANIbHI OCHOBH €BPOINEHCHKOIO KOHCTH-
TYLiOHANI3MY.
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