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TIPABOBE PETY/TIOBAHHS
BCEYKPATHCBKOTO PE®EPEHIIYMY
3A HAPOJHOIO IHILIIATUBOIO
1 PO3BUTOK HAPOJIOB/IAJIJIS

AHoTALI. CyCIUIBHOIO peaspHICTIO B YKpaiHl € MOeqHAHHS BiT4y>KeHHsI BiJ BIagu
3HAYHOI YaCTUHHU TPOMANISH 13 peaisalli€lo MOJITUYHOI aKTUBHOCTI I103a JIETAJIbHUMU
dopmamu Ta 3acobamu. SHATHO MIpOIO 1€ 3YMOBJIEHO HETOCKOHAIICTIO MPaBOBOTO
perymroBaHHS moniTHYHOI ydacTi HaceneHHs. [lonoxenHs Koncrurymii Ykpainu cro-
COBHO pedpepeHIyMy 3a HAPOMHOIO iHIIIaTHBOIO 30epirafoTh JeKJIapaTUBHUI XapaKTep,
BIICYTHIN Hi€eBUI MeXaHI3M iX IpakTH4HOI peanisanii. Cepesl MINUPOKOi IpOMaiCbKOCTI
I B HAyKOBHUX KOJIAX TaKUIl pedpepeHyM PO3IISANAETHCS IIBUALIE SIK 3aCi6 JOCATHEHHS
BJIACHUX I[UIeil TUMH 91 IHIIAMH BJIQJHUMU Cy0 €KTaMU, aHDK IHCTPYMEHT peajbHOro
Haponmosanns. HesBakatoun Ha 3akpituteHHs Iiiel popmu 3 1991 p., BOHa BUKOPUCTOBY-
BaJIacs TUTIBKU OJIMH Pas, OI[IHKH I[bOT0 BUKOPUCTAHHS HEOTHO3HAYHI. [IpoTupiads Mix
CYCHiIBHOIO TOTPe60I0 B OCMUCIIEHHI CTaHy i epCIIeKTHB BI,OCKOHAJIEHHS IIPaBOBOTO pe-
TYJIIOBaHHS pedpepeHIyMy 3a HAPOIHOIO iHIIIaTUBOIO Ta HEJOCTATHICTIO YBard HayKOBOI
I'POMaJICbKOCTI JIO IbOTO MUTAHHS 3yMOBUJIO 3BEPHEHHS 10 TEMU JOCIIIKEHHS.

Meroio cTaTTi € GOPMYIIOBAHHS IMPAKTUIHUX PEKOMEHIALIH II0/I0 BIOCKOHAICHHS
3MICTY IPaBOBOTO PeEryaioBaHHs pedepeHIyMy 3a HapOMNHOIO IHIIIATMBOIO Ha OCHOBI
OCMHUCJICHHSI HasIBHOI IPAKTUKU TAKOTO PETYJIIOBAHHSI, HAI[IOHAJIBHOTO Ta 3apyODLKHOTO
IOCBiny ¥ OTpeOH IMOJAJIBIIIOrO PO3BUTKY HApOIOBIaAs B YKpaiHi.

PosrnsayTo monoxeHHs: KoHcrmrymii YkpaiHu, sKi BH3HA4YaroTh IpeaMeT pede-
PEHIOYMIB 32 HAPOMHOIO iHINIATHBOK. JloBemeHO BiACyTHICTH HEOOXITHOI BU3HAUYEHOCTI
3aKOHONABCTBA i MOXJIUBICTh MOTO HEOTHO3HAYHOTO TIyMadeHHA. OOTpyHTOBaHO BU-
KOpHCTaHHA 1i€el ¢hopMu 6e3mocepeHbOr0 HAPOJOBIANIS BUKIIOTHO IS 3[iMICHEHHS
YCTaHOBYOI Ta 3aKOHOHAaB4O0I Baagu. Iloka3aHO MOXUIMBICTH KOHKYpPEHIIi MK HapogoM
it 06paHUM HUM [IAPJIAMEHTOM IIPH 3MIMCHEHH]I 3aKOHOJABYO] BJIaJ¥ Ta BICIOBJICHO Mip-
KyBaHH IIIO/I0 MO>KJTMBHX 3aC00iB TOCATHEHHS y3romKkeHOCTi. [IpoanarisoBano mpobite-
MYy IpOTOJIOIIEHHs pedepeHIyMy 3a HapOJHOIO iHIIiaTHBOI. 3aIIPOIIOHOBAHO TEPMiH
[IPOTOJIONIeHHs BU3HaunTu Gesnocepentubo B OcHoBHOMY 3akoui. Harosorryerscst Ha
Ba)KJINBOCTI BCTAHOBJIEHHSI OIBIII JKOPCTKHAX BUMOT 1O BUSHAYEHHS JiFICHOCTI Ta Pe3yiib-

113

€I1-01-610Z-NMO[/86¥CC70T -1OA

610 ‘OMHORMHIIIN dOINIg ©




Bixrop MeTpHHYEHKO

TaTy KOHCTUTYIIMHUX pedepennymis. Buciaosieni mpormosumii o0 BperyIoBaHHS
nporenypu pedepeHnyMy B YaCTHHI BCTAHOBIICHHSI BUMOT 10 3aKOHOIIPOEKTIB, SKi BU-
HOCATBCSI Ha TOJIOCY BaHHSI.

CraH mpaBOBOTO PeryaoBaHHs pedepeHIyMY 32 HAPOTHO iHINIATHBOO A€ MincTa-
BH CTBep/KyBaTH, IMOBIpHIllle, PO BiICYTHICTb TaKOTO perynoBaHH:. [Ipononyerses
BU3HAUUTHCS 3 JOLUIBHICTIO 36epeKeHHs I[bOTO BUAY pedepeHnyMy. Y BHUIAIKy IIO3U-
THBHOI BiITIOBIifIl 3aIIPOIIOHOBAHO BHECTU HU3KY 3MiH 10 KoHcTuTynii Ykpainu 3 MeToro
IDOCSITHEHHsI HeOOXiTHOI BUSHAYEHOCTI ii I0I0)KeHb. HaraTbHUM BBa)Ka€ThCsI IPUITHATTS
3aKOHY IIPO BCeyKpaiHChKUI pedepeHAyM Ta BifoOpakeHHs Y HbOMY BHCJIOBJICHUX IIPO-
TMO3UIIINA.

KJTI04OBI CIIOBA: IIpaBOBe PeryIIOBaHHS; BCEYKPAITHCHKUI pedpepeHyM; HapoiHa 3aK0-
HOZIaBYa IHIIIaTHBa; IpeiMeT pedpepeHIyMY; YCTaHOBYA BIaJd; 3aKOHONABYA BJIAJIa; [IPO-
TOJIOIIEHHS pepepeHnyMy.

CynepewInBicTh IOJITUYHOTO MPOIlecy B YKpaiHi Ta BiICTOPOHEHICTH Bijl
HBOTO 3HAYHOI YaCTUHHU CIIBBITYM3HUKIB, IIOMITHE 3POCTAHHS a0CEHTEICTCh-
KHMX HaCTPOIB Yy CYCIIJIBCTBI BIIYYTHO OCTA0IIOIOTH Iep>KaBy Ta 3MYIIYIOTh
Bce OibIlle 3BEPTATHCS MO OIIHKH IOPUIWYHUX MEXaHI3MIB, sIKi perlaMeH-
TYIOTh YYaCTh TPOMA/IsIH B YIIPABJIiHHI Iep>KaBHUMHU CIIPaBAMH.

3akpimieHHs B KoHcTUTY LI YKpaiHU NPUHIUIY HAPOZHOTO CYBEPEHITETY
(4. 2 cT. 5) CynpoBOIKYBaJIOCsS BKIIOYeHHSIM 10 OCHOBHOTO 3aKOHY HU3KH
IIOJIOXKEHb, SIKI OYJIM MOKJIMKaHI 3a06e3eInTH 1oro o0 ekTuBaIio. 3o0kpema,
HAroJIOIIeHO Ha BUKJIIOYHOMY IIpaBi Hapoay ‘BU3HAYATHU i SMIHIOBATH KOHCTHU-
TyuidHuit gazg B YKpaini’ (4. 3 ¢1. 5), HagBaHO popMu 6e31mocepesHbOro 3/ii-
CHEHHS HapomoBIans (CT. 69), mepen6adeHO MOXKIIUBICTD, OKPECTIEHO YMOBHU
(4. 2 cr. 72) Ta Mexi (cT. 74) IpoBeeHHs BCEYKPaiHChKOTO pedepeHymy 3a
HapOJIHOIO inimiaTuBoio'. BogHouac IIpaKTHKa peaiisalii HUX MOJI0KeHb BU-
sBUJIa HEOJIHO3HAYHE iX PO3YyMIHHS K CYCIILIBCTBOM, TaK 1 IpaBHUKAMU.

Byxe Te, mIo 3AiNiCHEHHS YCTAaHOBYOI BlIafu B YKpaiHi BimOyBasocs Bif
iMeHi Hapony, aje 6e3mocepelHbO HAPOJL Y4acTi Y IboMYy He OpaB, IIOMITHO
CTUMYJIIOBAJIO TOCUTH CyIlepeWINB] MIPKYBaHHS IIIOI0 MEX 1 caMOi MOKJIN-
BOCTi 3[ifICHEHHSI HapOJIOM YCTaHOBYOI BJIagu, CIIBBITHOIIIEHHsI Oe3roce-
PEIHBOTO Ta ONOCEPEIKOBAHOIO 3[1MCHEHHS BJIafu HApOAOM, BIIMIHHOCTI
MDK 37I1fICHEHHSIM BJIaJ¥ Ta Y4YacTIO y TAKOMY 3[iliCHEeHHI, 3ac06iB mpoTuaii
BUKOPHUCTAHHIO OKpeMHMH Cy0’€KTamu IyOJIITHOI BIagu Bifi iMeHI Hapomy
tomro. [IprKiramoM HeOTHO3HAYHOTO PO3YMIHHS ITUX IIUTAaHb MOKe Oy TH 3Mi-
Ha no3unii Koncrurynifaoro Cyny Ykpainu (gani — KCY). fkmio y pimreHH1
KCV Ne 6-pri/2008 3a3Haganocs, mo ‘<...> HApOH <...> MOXe peani3yBaTu
Ha BCeyKpaiHCbKOMY pedepeHiyMi 3a HAPOIHOIO iHIIIaTUBOIO CBOE BUKIIIOY-
He IPaBO BM3HAYATHU 1 3MIHIOBATH KOHCTUTYLIMHUN Jaj B YKpaiHi HUIIXOM

! Koucrurynis Ykpainu: 3akoH Ykpainu Bin 28 gepsrst 1996 p. Ne 254k/96-BP <https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80> (narta 3BepreHHs: 16.07.2019).
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nputiaaTts Koncrurynii Ykpaiau <...>’2, 10 wepes 10 pokis KCY Bupimus,
110 NOPSANOK BHECEHHS TAKUX 3MIH BUYEPIIHO BperynboBaHO y po3aum XIII
anHHOi KoHcTuTyHii YRpainm®.

[IBupIe CKeNTUYHE CTABJICHHS BITYM3HSHUX IMOJITHYHUX eJIIT 10 6e3ro-
CepeHbOTO 3[1MICHEHHSI HAPOIOBJIAIs 3aCBIIYY€EThCS TUM, IO CbOTOfIHI 3aKO-
HOJZIaBYO BPETYJIbOBAHO TUIBKYU IpoBesieHHsI BU6opiB. [Ticis npuitaarts Konc-
TUTYIIii YKpaiHU BCeyKpaiHCHKUI pedepeHIyM IIPOBOAUBCS TIIbKU OIUH Pas,
IIPH IIbOMY BHCJIOBJIIOBAJINCS HeOe3Mi/ICTaBHI CYMHIBH IIIO/I0 HAJIE)KHOCTI came
HapoMy IHIIIaTHBHU HOTO IPOBe/leHHS Ta 6e3CTOPOHHOCTI BUKOHABYOI BIIAIU
y IbOMy Iporieci. BomHouac cycIiibHa aKTUBHICTD 100 YIIPABJIIHHSA IeprKaB-
HUMH CIIpaBaMu € 6€3CYyMHIBHOIO 1 HEOJTHOPA30BO BUSIBIISLIACS Y MACOBUX IisIX,
Koncrutynielo Ta 3akoHaMu YKpaiHu He IepeiOadeHux.

ToMy € meBHe NMPOTUPIYYS MK CyCHUIBHOIO HOTPeOOI0 B OCMHUCIICHHI
CTaHy IPAaBOBOTO PEryloBaHHS (HopM 6e3rmocepeqHbOr0 HAPOMOBIAAAS Ta
HEJOCTaTHBOIO YBAarol HayKOBOI TPOMa/ICBKOCTI IO IIUX IUTaHb, BHACIIIOK,
MOYKJIMBO, iX MiIBUINEHOI “NOJITHYHOI 9yTIMBOCTI . 3ayBa)KMMO, III0 Ha¥i-
OLTBII CKJIATHUM JJIS1 JOCTITHUKIB € aCHeKT 3[iMICHEHHS HapOIOM BJIaju 3a
BJIACHOIO IHIIIATUBOIO, 2 HEe B IOPSANKY 3aTBEPIKE€HHS IPUUHATUX BUIUMHI
OpraHaMU JIepKaBU PIIIEHb.

Hocnimkenuio pedepernymy sik popmu 6e3mocepeqHbOT0 HAPOIOBIIAMLIS
noMitHy yBary npuauisuim JI. Kpusenko, 1. Kynenko, O. Mypamusn, M. Oni-
myk, M. [Tanamapuayxk, B. [Toropinko, M. Crasniituyk, 0. Tonuka, B. ®emo-
penko, O. Uy6, B. llanoBan, A. fln4yk Ta iHIIl BITIYUM3HSIHI HayKoBIi. Tum
caMuM OyJI0 3aKJIa[eHO IMiIBAJIMHU BUBYEHHSI 0COOIUBOCTEN pedepeHmymy
Ta IMO3HAYEHO KOHLEITYaJIbHI IIAXOIH 10 OL[IHKUA CTaHY MOro IIPaBOBOIO pe-
I'yJII0BaHHS. BapTo BiI3HAYUTH 3BEpHEHHS 10 3MICTY 3aKOHOLABYOTO PErYIIIO-
BaHHSA pedepeHIyMy 3a HAPOTHOIO IHIIIATUBOIO MicIs NpUUHATTS ¥ 2012 p.
BinmosinHoro 3akony Ykpaiau “TIpo Bceykpaincpkuit pecdepernym” (mami —
3akoHn 2012 p.)4 y my6uikamisx B. Bearepa, M. lnbautpkoro, H. [1pumnisika,
T. Hum6anicroro. Xoya momeKyau Ha CIpUUHATTS pedepeHnymy sk hopmu
6e3rocepelHOr0 HApOAOBIA/AS OYJI0 eKCTPAINIOIbOBAHO CYTTEBI HENOTIKU
y IIPaBOBOMY pPeryJIIOBaHHI IBOTO IHCTUTYTY, SKi MOITIH OyTH BUKOPHCTaHI

Pimennsa Koucruryniiinoro Cyny Ykpainu y cnpasi 3a KOHCTUTYIiHHUMU ntofaHHaMu [IpesunenTta Ykpainu
npo odimiiiHe TIIyMadeHHsI TOJ0XKeHb YaCTHH JAPYroi, TPEThOi CTAaTTi 5, CTaTTi 69, YaCTUHM JAPYTroi CTAaTTi
72, crarti 74, yacTuHu Apyroi cratTi 94, yactuHM mepuioi ctatTi 156 KoncTuTymii Ykpainn (crpasa mpo
npuitaaTTs KoncruTynii Ta 3akoHiB Ykpainu Ha pecdeperaymi) Bin 16 kBiTHs 2008 p. Ne 6-pri/2008 <https://
zakon.rada.gov.ua/laws/show/v006p710-08#n54> (nara 3BepreHHs: 16.07.2019).

Pimennss Koncrurymniitnoro Cyny VkpaiHum y copaBi 3a KOHCTHTYLIHHUM IIOHAaHHSAM 57 HapOIHUX
memytariB Ykpainu I1momo BimmosigHocti Koncrurynii Ykpainu (koHcruTymiiiHOCTi) 3akoHy YkpaiHu
“IIpo Bceykpaincbkuit pedepernym” 26 kBiTHs 2018 p. Ne 4-p/2018 <https://zakon.rada.gov.ua/laws/show/
v004p710-18> (mara 3Bepuenust: 16.07.2019).

ITpo Bceykpaincpkmit pecdepernym: 3akoH YKpainu Bin 6 mucromana 2012 p. Ne 5475-VI <https://zakon.rada.

gov.ua/laws/show/5475-17#n1074> (nara 3BepHeHHs: 16.07.2019).
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JUJISL IPUAHSATTS PillleHb BJIaJHUMU Cy0 €KTaMu, ajie Bifl iMeHi Haponys. 3mi-
CTOBHUM € BHUKJIAJI OKPEMUX aCIeKTIB perjiaMeHTallii 6e3rnocepeiHboi 1eMo-
Kpartii y nucepranifaux gocrimkenHsax C. bimana ta T. Ps64enko. Bognouac
IIpaBOBE PeTy/IIOBaHHS pedepeHayMy 3a HApOJHOIO IHIIIaTUBOIO i, BIAIOBIN-
HO, IepPCIeKTUBH OO0 BIOCKOHAJIEHHS He OyJIM IPeAMETOM CIeliaIbHOro
TOCIIIKEeHHS, 10 1 3yMOBUJIO BUOIp TeMH 1ii€l pO3BiIKH.

METOIO IOCTDKEHHS € (POPMYITIOBaHHSI TPAKTHIHUX PEKOMEHAIIIM 111010
BIOCKOHQJIEHHSI 3MICTY IIPAaBOBOTO PeTyIIOBaHHS pepepeHayMy 3a HAPOITHOIO
1HIIIaTUBOIO Ha OCHOB1 OCMUCJIEHH HasIBHOI IPAKTUKH TaKOTO PETYIIOBaHHS,
HaIlIOHAJIBHOTO Ta 3apyOLKHOTO JOCBINY U MOTPeOU MOMAJIBIIOTO PO3BUTKY
HaponoBJanas B YKpaini. BinnoBigHO 10 1IbOTO 13 3aCTOCYBaHHSM IIepeaycim
¢ opMaIbHO-JIOTIYHOT0, HOPIBHSUIBHO-ICTOPUYHOTO Ta TEJICOJOTIYHOTO Me-
TOMIB Ii3HAHHS BUBYAIOTHCS MPOOJIIeMHU BU3HAYCHHSI IIPefMeTa I MOPSAKY
poBesieHHs pedpepeHayMy 3a HAPOIHOIO 1HINIATHBOIO, OKPECTIOIOTHCS MOXK-
JIMBOCTI Ta MeXXi 3/IIICHEHHS IIUIIXOM TaKoro pedepeHmyMy SIK yCTaHOBYOI,
TaK 1 3aKOHOJIaBYOI BJIafu, (DOPMYIIIOIOTHCS HPOMO3UIIi 100 MEePCIeKTUB
IIPaBOBOTO PeryJII0BaHHS HAPOJHOIO BOJIEBUSBIIEHHS.

3MICTOBHO 3aKOHOIABCTBO PO BCEHAPOJHE r0JI0OCYBAHHS 3HAYHOIO MipOIO
IIOCTAE SIK TIOITYK MIPH 1 MeXi y CIIBBITHOIIIEHHI 0€3[10CepeTHbOTO Ta OII0Ce-
PEIKOBAHOrO 31CHEHHS HApONOBIaAls. Y IbOMY BIIHOIIEHHI BOHO 3aBXKIU
Oyne IOPUAUIHIM BTIIEHHSM IEBHOTO OaJIaHCY CYCHUIBHHX iHTepeciB. Bike
BCTAHOBUBIIIH, 1110 HAPOJ ‘3MIACHIOE Biamy Oe3lmocepemHbO i depe3 opra-
HU JIep’KaBHOI BJIAJM Ta OPraHU MICHEBOTO caMOBpsiiyBaHHs (4. 2 cT. 5)5,
Koncrurynis YkpaiHu JOMyCTHIa 3MarajbHICTh MDK 6e3mocepemHiM BoJe-
BUSIBJICHHSIM HApoOJy Ta AISUIBHICTIO OpraHiB myO6iivHoi Biaau. Ilepemycim
1Ie CTOCYETHCS BOJICBUSIBJIEHHsSI HAPONY Ha BCEYKpAIHCbKOMY pedepeHIyMi
i1 0cOOJIMBO TOI, KOJIX iHIIIaTHBAa TAKOTO pedepeHAyMY HAJIEeKUTh CAMOMY
Hapony.

3ayBaxumo, 1mo Koncrutyniss YkpaiHM 4YiTKO He BHU3HAYa€e IIpeiMeT
Ta IOPUIMYHI BIIACTUBOCTI aKTiB, sIKi MOXXYTh OyTH BUHeCeHi Ha pedpepeHIyM
3a HapOJHOIO 1HINIaTUBOIO. 3BEPHIMO YBary, 10 iHII 3a3HadeHi B OCHOBHO-
My 3akoHi pedepeHnymMmu € 000B’I3KOBUMH, MIiCIA3aKOHOJABIMMH 1 MAlOTh
YITKO OKpeCJIeHHH IpefMeT (3MiHa 3acaj KOHCTUTYIINHOIO Jajy Ta 3MiHa
teputopii). Toxxk Oynb-sike iHIIIe MUTaHHS MO>Ke Oy TH BUHECeHe BUKJIIOYHO Ha
pedepeniyM 3a HApOJHOIO iHINIATUBOIO, III0 CIIOKYIIIAE 10 IIUPOKOTO MOTJIS-
Iy Ha IIpeMeT IbOTo pedepeHayMmy.

OrnocepenkoBaHo noyIo>keHHS CT. 74 KoncTuTynii Ykpainu, BU3Ha4al04H,
3 SIKUX ITUTaHb 3AKOHONPOEKU He MOKYTh OyTH BHHECeHI Ha pedepeHayMm,

> Nus., Hanpukiaay: B Berrep, ‘Bceykpaincbkmii pedepeHnyM SIK IHCTPYMEHT OOMEKEHHS NMOBHOBKEHB
mapiamenty’ (2015) 168 Haykosi 3armckun HaYKMA 29-34.
¢ Koucrutymuis Ykpainu (u 1).

@KPAIHVI 116

Www.pravoua.com.ua




ITPABOBE PEI'YJIIOBAHHS BCEYKPATHCbKOTO PEOEPEH]IYMY 3A HAPOJQHOIO IHILIIATUBOIO I PO3BUTOK...

BKa3y€ Ha BUHECEHHs Ha pedepeHIyM MPOEKTIB 3aKOHIB’. A 3 OISy Ha HOP-
MaTHBHICTb 3aKOHIB (4. 2 CT. 8) MOKHA CTBEPIKyBaTH, IIJ0 HAPOJ Ma€ BCTa-
HOBJIIOBATH BUHATKOBO IIpaBHJIa IIOBE/IIHKHY, aJjie He HAaJJaBaTU IHIUBIyaIbH1
npunucu. OgHaK, BpPaXOBYIOUM 1HTEPIpeTaliiiHi MOKINUBOCTI BITYU3HAHUX
IIPaBHUKIB (0COOJIMBO y BHIIA[KYy COIIQJIBHOTO 3aMOBJICHHS), JOBOIUTHCS
KOHCTaTyBaTH, 110 LIUJIKOBUTOI BU3HAY€HOCTI y MHUTAHHI 1010 BUHECEHHS
Ha pedepeHIYM MPOEKTIB IHIINX aKTIB (30KpeMa ¥ iHAUBIinyanbHUX) (op-
mymooBaHHs KoHcrurynii Ykpainu He 3a0e3nedyioTs. [1oka3oBo, mo 3ako-
HoJaBelp nepen6adus 3akoHoM 2012 p. MpoBeNeHHS TaK 3BAaHUX 3a2aNbHUX
pepeperdymib (1. 4 4. 3 cr. 3)8, gki He MOB’A3aHI 3 MPUNHATTAM 3aKOHIB. SIK
He0e3MiCTaBHO BiI3HAYMB i3 IbOro IpuBony B. Benrep, ‘BimcyTHICTD 9iTKHX
0OMe’KeHb IIpeIMeTa 3araJJbHOrO BCEYKPaiHChKOTO pedepeHAyMY Iae 3MOry
BUHECTH Ha TaKUH pedepeHiyM IPAKTUIHO OyIb-sKi MUTaAHHS .

OpnHak, Ha HaIly AYMKY, 3Ba)KalOUW Ha HaBe/leHI MipKyBaHHS, pedepeH-
IIyM 32 HapOJHOIO 1HINIaTHBOO MOKe Oy TH IHCTPYMEHTOM 3/11ICHEHHS TIIbKU
3aKoHOfaB4oi Biaau. lle 3yMoBIeHO caMOI0 IPUPOJOIO Li€l BIaau K BU3HA-
yanabHOI. [IpUiHATTS 3a HAPOAHOIO 1HINIATUBOIO 3aKOHIB YKpaiHU He cyliepe-
YUTHh KOHCTUTYIIITHOMY BU3HAYECHHIO ITapJIAMEHTY ‘€IMHUM OPTaHOM 3aKOHO-
maByoi Biaau B YKpaini’ (CT. 75), sike MOKJINKaHe YHeMOXAuBumu 6mopzretHs
iHwux depxabrux opeanib y 30iticHennst 3akoHodabuoi 6nadu, a He oOMexuUmu
n06no61adost Hapody.

3BepHIMO yBary, 110 IPiOpUTET IapJIaMeHTY 100 3aKOHO/IABCTBA 3 OKpe-
MUX IUTaHb (BJIACHE, TOTpeba peryIioBaHHs caMe IUX IUTAaHb i 3yMOBWIIA
BUHUKHEHHS IPe/ICTABHUIIBKUX IHCTUTYIill) BUYepIIHO BU3HadYeHO KoHcTH-
Tyuiero Ykpaiau (ct. 74). Ta oOMeskeHHs IpeaMeTa 3aKOHO/IABYOi BJIagu Ha-
pony TpbOMa BUHATKAMHU LIBHU/IIIE MiIKPECIIOE HOTO IIMPOTY, aHLK 3BYKYE.
Amxe B YKpaiHi KOHCTUTYIINHO He OKPeCJIeHO MeXi cepH 3aKOHOIABIOTO
perymoBanHs. Y Koucturynii Ykpaiau (cT. 92) MICTUTBCS TUIBKH IIepesiiK
TUX IIUATaHb, SIKI MAIOTh PETYJIIOBATUCS BUKIIOYHO 3aKOHAMH. AJie 1€ JKOf-
HUM YMHOM He BUKJIIOYA€ MPUNHSATTS 3aKOHIB 13 OYAb-SKUX IHIINX TUTAHb.
Tox 3a mosnadeHuM 6esnocepenHbo KoHcTuTymielo YkpaiHM BHHATKOM
YMO>KJIUBJIEHO KOHKYPEHIIII0 Hapoay 3 00paHUM HIM 5K OPTaHOM HapOITHOTO
IIPeCTaBHUIITBA II0/I0 IPAaKTUYHOTO 3/I1ICHEHHS 3aKOHOIAaB4O0l BiIaau. Tomy
‘MOJJIUBICTh “KOPHUT'YBaHHS 4epe3 iIHCTUTYT BCeyKpaiHChKOTO pedpepeHmymy
npuitHATUX BepxoBHoto Panoo Ykpainu akris <...> 10 CyTIi, MiMiHa KOMIIE-
tenuii mapramenty '’ € 06’ekTuBHUM sBUIEM. X0U HABPSA/ YU MOKHA TIOTO-
OUTHCS 13 TBEPIKEHHAM IIPO MIIMIHY BCEHAPOJHHUM TOJIOCYBaHHSM, IIPOBE-

7" Koncrutyuis Ykpainu (1 1).

8 Tlpo Bceykpaincbkuii pecbepernym (1 4).
° Benrep (1 5) 30.

10 Tam camo.
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IOEHHS SKOT0 BUMarae 3Ha4HHUX YaCOBUX 1 MaTeplaJbHUX PeCypcCiB, MOCTINHO
(yHKIIIOHYI0901 ITpeIcTaBHUIIBKOT IHCTUTYIII.

BunsATKOBE Miclle 3aKOHY B CHCTeMI IKepes BITYM3HSAHOTO IpaBa YMOXK-
JIMBIIIOE BIUIUB HApony (depe3 MPUNHATTS 3a BIACHOIO IHII[IaTUBOIO 3aKOHIB
Ha pedepeHayMax) Ha MiA3aKOHHY HOPMOTBOpYicTh IIpesupmenta Ykpainwu,
SIKMI BUJIA€ YKa3H ¥ PO3MOPSIKEHHS ‘Ha OCHOBI Ta Ha BUKOHAHHS <...> 3a-
KOHIB YKpainu (4. 3 ct. 106), Ta ypsiy, 3000B’I3aHOTO TOTPUMYBATHCS 3a-
koHiB Ykpainu (4. 3 ct. 113)!. Onnax He fineThcs Ipo G6e3MOCepeHIO MIMiHy
HapOJHUM IOJIOCYBaHHSAM IIPaBOTBOPYOCTI OKPEMUX [ePKaBHUX IHCTUTYIIIN.

Oxkpecrniooun npenMeT pedepeHIyMy 3a HapOTHOIO iHINIaTUBOIO, Bap-
TO BpaxyBaTH, 110 YUHHUN Ha MOMEHT NpUHHATTA KoHcTuTynii Ykpainu
3akon Ykpainm “IIpo BceykpaiHcpkmil Ta MicieBi pedepennymu” (mami —
3axon 1991 p.) y wiit gacTuHi iit He Binmosigas. Ha 1110 cirymiHo 3BepTainu yBa-
Iy BITYM3HsHI HayKOBIIi 2. 30KpeMa, BCTAHOBIIOBAJINCS 3aTaibHi OOMeKeHHs
npenMeTta pedpepennymy (4. 3 ¢T. 5), a pedpepeHIYM 32 HAPOTHOIO iHINIaTHBOIO
MIT ITPOBOMUTHUCS TIIBKU 3 MIUTaHb ‘3aTBepIKeHHs ab0 ckacyBanHs KoncTu-
Ty1ii YKpaiHu, a TaKOK 3 MUTaHb JOCTPOKOBOTO IIPUIIMHEHHS IIOBHOBA’KEHb
BepxoBHoi Panu Vkpaiuu, [Ipesunenta Vkpainn® (m. 1 4. 1 cr. 13)13. Onnak
3aKOHOJaBeIb He B)KUB 3aXOMIiB IIONO y3rOofiKeHHs TeKCTy 3akoHy 1991 p. i3
KOHCTUTYIINHUMU IOJIOKEHHSIMH, III0 MOYKe PO3IIISAATUCH SIK OIIOCEePeIKO-
BaHe BU3HAHHS BiICYTHOCTI MIPaKTUYHOI MOTpeOU y MPAaKTHYHIN peasizamii
KOHCTUTYIINHUX HOPM. [I0Ka30BUM € Te, III0 HEOTHOPA30Bi CIPOOU MPUIi-
HATH IHIIWIA 3aKOH, AKUH YCYHYB OM HasgBHI PO30IKHOCTI, 3a3Ha/ M HeBadi',

OHoBeHHA 3aKOHOAABcTBa y 2012 p. cTaHOBHUIIA TPUHIMUIIOBO HEe 3MIHU-
70. 3anpoBaiKeHe TOfaTKOBe, MOpiBHIHO 3 KoHcTUTyi€o Ykpainu, obme-
JKeHHsI IIpeMeTa HapOAHOI0 3aKOHOIABCTBA IUTAHHAM IIPO 3MIHY TepUTOpii
Ykpainn (4. 2 cr. 20)!° Bumaerbes cnipuum. BoHO € iHTeprperamni€o 3aKo-
HOJaBLEM Ti€l 0OCTaBUHM, IO [JIsI IPU3HAYeHHS pedepeHayMy MIOno 3Mi-
HU HalloHaJIbHOI TepuTopii OCHOBHUM 3aKOHOM B)XK€ BU3HAYE€HO IEBHUI
nopsifok (cT. 73, m. 2 4. 1 c1. 85). YTiM, Takuil MOPSIIOK € YMOBOIO Heo0xi0-
Hux Oiil KOHKpeTHUX Cy0 €KTiB 3a meBHUX oOcTaBMH. HatomicTe HapomHa
iHIITIaTIBa MOKe BUHUKATH, 400 He BUHUKATH O€3BITHOCHO YMOB, OOCTaBHH,
qacy, pecypcis Tomo. Ille 6inbmr crippuM 0yJ10 3aKOHOIaBYe BCTAHOBJICHHS
MO>XJIMBOCTI IIPOBEJIEHHSI 32 HAPOJHOIO 1HIIIATUBOIO TaK 3BAHMX 3araJIbHUX

' Koncruryuis Ykpaianm (1 1).

21 Kynenxo, TIpo6iemu mnpaBoBoro perymoBanHs pedepeHayMy sk (OpMU ydacTi TpoMajsH y
KOHCTHTYLIIHOMY TIpoiieci B Ykpaini’ (2009) 45 Iepskasa i mpaBo 236-7.

13 TIpo Bceykpainchkuii Ta Miciesi pedepennymu: 3akoH Ykpainu Bin 3 sumas 1991 p. Ne 1286-XII <https://
zakon.rada.gov.ua/laws/show/1286-12> (nara sBepuenss:: 16.07.2019).

4 NTus.: T Pabuenxo, ‘Pedepennym sx Qopma GesmocepenHpoi MPaBOTBOPIOCTI YKPAiHCBKOTO Hapomy
(reopermyni acriektn) (UC KaH/ 0puz Hayk, Har mexn yu-T im M IT JIparomanosa 2015) 45-7.

15 TIpo Bceykpaincokuit pedepenaym (1 6).
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pedepeniyMiB, PO 10 BXKe HIILIOCS, 1 sike 6e3MeKHO PO3LINPSIIO MPeaMeT
pedepeHnyMY.

Hewnanesxna yBara no 6usHauerocminipenMeTa pedpepeHIyMy 3a HApOITHOIO
IHIIIATUBOIO 3HATHOIO MiPOIO MOSICHIOBaJIACS (1 KOMIIEHCYBajIacs) 0COOIMBOC-
TSIMU TOPSIAKY HOTO IHIIIIOBAaHHS Ta IIPOTOJIOLIEHHS.

Bsxe npu npuitHATTi KoHCcTUTY1Ii YKpaiHu yMOBOIO peasnisalii HapogHOi
iHIIIaTUBH CTaB 30ip ‘He MEHIII K TPhOX MUIBIOHIB TPOMaJsiH YKpaiHu, sKi
MAIOTh IIPABO TOJIOCY, 32 YMOBH, III0 MIIKCH 1010 TPU3HAYEHHS pedepeH-
IyMy 3i6paHO He MEeHIII SIK y IBOX TPETHHAX 00J1acTel 1 He MEHIII SIK IT0 CTO TU-
CSTY TANUCIB Y KOKHIT o6macti’ (4. 2 ¢1. 72)16. Tle 6y10 MOKIUKAHO YHEMOK-
JIUBUTHU PerioHaji3alilo HapOAHOI IHINIATUBU — Ii MIATPUMKY HiIHCAMH,
3i6paHUMU YChOTO y MBOX-TPbOX perionax!’. 3arajbHa KUIBKICT MifNUCIB
Oyna 3amo3ndeHa i3 mpuiHATOrO 11e B 1991 p. 3akoHy. 3BepHIMO yBary, 1o
B €BporeiicbkoMmy Corosi (mani — €C) iHCTUTYT €BpONENChKOi TpOMaIsiH-
cbKoi iHiniaTuBy (3 1 kBiTH 2012 p.) MO3BOJISIE TOAATH IPOEKT HOPMATHBHO-
IIpaBOBOro akTa €Bponeinchbkii Komicii 3a yMOBHU 1Or0 MIATPUMKH TUIBKH
1 mura mipnucis (0,2 % nacenenns €C) y 1/4 ycix kpain-wienis!®.

OpHak BUKOHAHHS KOHCTUTYIINHOI BUMOTIH, SIK BUSIBUJIOCS, HE TapaHTYy-
BAJIO IIPOBE/IEHHS BCEHAPOJHOTO rojiocyBaHHs. lle sickpaBo BUsIBIIIA BiTMOBa
Bim mpoBenieHHs pedepennymy y 2008 p., xoua BCi BCTAHOBJIEHI 3aKOHOIAB-
CTBOM BHIMOTH iHiIiaTopaMu OyJI0 BUKOHAHO. SIKIIIO JOTPUMYBATHUCS II0JIO-
JKeHHsI, sike chopmymoBaB [. ATamMaHUYyK PO Te, 110 B IIPAaBOBOMY PeryJIio-
BaHHI JIep;KaBHOTO YIIPaBJIiHHS TIJIbKU HasBHICTb MPAKTUYHOTO ACIEKTY SIK
IPaKTUYHOI peaiisalii HOpM IpaBa, ‘TIPUIOMY JOCTATHHO INIMOOKA 1 CTiifKa
3acBiduye cam paxm npaboBozo pezynoBarns’'®, To MOKHA CTBEPIKYBATH PO
BIICYyTHICTh IIPAaBOBOTO PETryIOBaHHS pedepeHIyMy 3a HapPOIHOIO iHIMIaTH-
BOIO SIK TaKOTO.

Pig y Tomy, mo e npu npuitaarti Koncrurymii Ykpaiau 1996 p. Bubip
cy6’ekta mporosiomieHHs: pedepeHIyMy OOIPYHTOBYBaBCS HEOOXIITHICTIO
YHUKHYTH 6e3BinnoBigaabHocTi BepxoBHoi Panu Ykpainu, sika BiIIIOBITHO 10
3akony 1991 p. npusnavaa pedpepeHyM 3a HAPOLHOIO IHIIIATUBOIO, BHACITI-
JIOK HEy9acTi flenyTatiB y rojocyBanHi?’. Take MpUMyIIeHHsT BUNAECTHCS He-
6e3mifCTaBHUM 3 OIJISIAY HA Te, 110 HapOox IpHU 6e3rocepeTHbOMY 31ilICHEeH-
Hi 3aKOHOJIaBYOI BJIAJW IIOCTaBaB KOHKypeHTOM came Ilapmamenty. OmHak
y 2008 p. He mporosocuB pedepeHnyMm came miasa aepskasu. KCY y Tiit cu-

16 Koncruryuis Ykpainnm (1 1).

17 B Illanosan ta A Kopuees, Icmopis Octobrozo 3axony (koncmumyyiiinuil npouec 8 Yxpaini y 1990-1996 pp.)
(®omio 2011) 69.

18 Nus.: C Binan, Perymosanns pedepenaymy B eBpomeiicbkomy mpasi’ (2017) 3 IlignmpueMHULTBO,
TOCHOAAPCTBO i mpaBo 189.

19T Aramanayk, Teopus zocydapcmBentiozo ynpabnenus: kypc nexyuii (KOpun mar-pa 1997) 207.

20 Manosan Ta Kopuees (1 17) 69.
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Tyauil npuitHsB pimeHHs Ne 23-pr/2008, ne 3a3HAYUB, 110 ‘BUKIIOTHE IIPABO
Hapoay <...> Ha 3[IMICHEHHS CBOTO BOJICBUSBJICHHS 4e€pe3 BCEYKPAaIHCBKUU
pedepeHIyM 3a HAPOIHOIO IHINIATUBOIO He MOKe OyTH oOMexeHe [Tpesuen-
TOM YKpaiHW , TOX IIPOToJIoIeHHs pedepeHIyMy 3a HApPOIHOIO iHIIiaTUBOIO
€ 0006’s13K0M, a He TIPABOM, OJTHAK ‘CTPOKH, IPOTSIroM sIKux [Ipesument Ykpai-
HU 3000B’s13aHUI BUJATH BIIIOBIIHUI yKa3, HIOBUHHI OYTH BU3HAYEHI 3aKO-
HoM 2L,
Opnak pimrenss KCY HifK He MO3HAYMIIOCSA Ha A1AX 3aKoHomasld. Ilpnm
npuiHATTI 3akoHy 2012 p. mi cTpoku 3HOBY He Oyinu Bu3HadeHi. CBimoMuit
XapakTep TAaKOi BIIMOBU IPOCTEXYETHCS Y TOMY, IO ISl IPU3HAYEHHS pe-
(epeHIYMIB BCTAaHOBIIIOBABCS 5-IeHHUN TepMiH (4. 1 €T. 26), a IJIsI IPOT0JIO-
mrenss (4. 1 cr. 28) — wi?2. Tum camuM mporosonienHs pedepeHaymy Giib-
LIOI0 MIPOIO BU3HAYAJIOCH HE NOAEP KaHHAM IHINIATOPaMU KOHCTUTYIIMHUX
BHMOT, a CTaBJICHHSM JI0 HbOTO IJIaBU JepskaBu. lle, Ha HaIIy IyMKy, HIILIO
ypO3pi3 i3 KOHIIENITYyaJIbHOIO MTO3HUIII€I0, 3apikcoBaHOI0 B OCHOBHOMY 3aKOHI,
nie 10710 pedepeHnyMiB PO3PI3HAIOTHCS “TIPU3HAYEHHST 1 “IPOTOJIOIIIEHHS .
3MicToBHO “mporosoiieHHsT” MOTpeOyBayso 6 Bif 3aKOHOAABISI HOPMAaTUBHO
YHEMOXJINBUTH BUSIB BIACHOI BOJI Cy6’€KTOM IIPOTOJIOIICHHSL.
He meHII1 BaroMuM, X04 1 oIocepeIKoBaHUM 3aCOO0M 0OMeKeHHS ITpeMe-
Ta HapOJHOI'O 3aKOHOMIABCTBA CJIIJ BBa)KaTHU Ti OJ0KeHHA 3akoHy 2012 p., 3a
axumu: [IpesunenT Ykpainu Ta llenTpanpra Bub6opda komicis (mami — LIBK)
BHU3HAYAJINCS Cy0 €KTaMHU IepeBipKy BifmoBigHOCTI KOHCTHTYTIIT Ta 3aKOHAM
YKpaiHu ‘THTaHb, sIKi IPOIOHYETHCS BUHECTH Ha BCEYKPAiHCHKUI pedepeH-
IyM, 30KpeMa, 32 HaPOIHOIO IHIIiaTUBOIO™ (4. 8 CT. 22)23. 1IBK Masa BCTaHOB-
JIIOBATU BINTIOBIOHICTH ‘TIMTAHHS YU TEKCTY, IO MPOIOHYETHCS BHHECTU Ha
BCeyKpaiHChKuil pedepennym, Bumoram KoHcTuTymii Ta 3akoHam YKpaiHu
(4. 2 c1. 31)*%. Opnak anpiopi 6ynb-sKa IPOIOHOBaHA KOHCTUTYIIIHA HOBe-
Ja cynepeyuTh 4ynHHIA KoHcTuTynii Ykpainu, Tak caMO HOBUII 3aKOH TIE€IO
YU 1HIIOIO MIpPOIO CyIlepedYuTUME YNHHUM. 3aKOHO/IaBellb He KOHKPETU3yBaB
3MICT BIMOT, SIKUM 3MICTOBHO Masta 0 BiqmoBigaTu iHiiaTusa. J{Js mopiBHsH-
HsI: IpU BHeceHHI 3MiH 10 KoHcTuTy1ii YKkpaiHu HOBUHHI 1O#epKyBaTUCS He
BCl BUMoru OCHOBHOTO 3aKOHY, a BUHATKOBO BUKJIaJleHl y CTaTTAX 157 1158
(ct. 159).
3ayBa’KuMO TaKoX, o crerudivaa GyHKIisT KOHCTUTYLINHOTO KOHTPO-
JII0, HaBiTh IIOIIEPEIHBOTO, ITOKJIAaIacs Ha Cy0 €KTH, SIKI 32 3MICTOM Ta Xa-
2! Pitenns Koncruryiitnoro Cyny Ykpainu y crpasi 3a KOHCTHTYIIIHMM TOTAHHAM 51 HAPOJIHOTO JemyTaTa
Vkpainu 100 ogimiitHOro TIyMadeHHs ITOJOKEHHS IIYHKTY 6 JacTWHU meprroi cratti 106 KoHcruryrii
Vkpainu (crpaBa npo mporosomeHHs [IpesuieHToM YKpaiHu BceyKpaiHChKOro pedepeHIyMy 3a HapOLHOIO
inirfiaTuBoo) Bix 15 »xosrHs 2008 p. Ne 23-pn/2008 <https://zakon.rada.gov.ua/laws/show/v023p710-08>
(mata 3Bepuenns: 18.07.2019).

22 TIpo Bceykpaincbkuii pedbepernym (1 4).

23 TaMm camo.
24 Tam camo.
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PaKTEpOM CBOEI OIAIBHOCTI MaJONPUAATHI 1A iX 3A1MCHEHHS, iXHI pllIeHHS
caMi MOKYThb Ii[ITaBATUCS MepeBipIi Ha KOHCTUTYIINHICTb. ToX JIOTIYHUM
BUIA€ThCA BHeCeHH 3MiH 10 Konctutynii Ykpainu y 2016 p., 3TigHO 3 IKUMU
3a 3BepHeHHAM [Ipesunenta Ykpainu abo IoHaiiMeHIIe 45 HAPOIHUX JeIy-
taTiB Ykpainu Bxe KCY ‘Hamae BUCHOBKH 1po BimmosimHicTh KoHcTUTYyIII
YKpainu (KOHCTUTYIIMHICTD) IUTaHb, SIKi IPOIOHYIOTHCS JIJIsI BAHECEHHSI Ha
BCEyKpaiHChbKuUit pedpepeHIyM 3a HAPOMHOIO iHiNiaTuBow’ (4. 2 cT. 151)%,

Busnanns pimennam KCY Ne 4-p/2018 3axony 2012 p. HEKOHCTATYIAHUM
3arajioM i3 ¢opMaJIbHUX OOCTAaBUH (IIOPYIIEHHS BCTAHOBJICHOI IIpOLefypU
posrsny, yxBajeHHs ab6o HaOpaHHs YMHHOCTI)?® 3yMOBWIIO, mMmO-mepiile,
i ¢popManbHy BIICYTHICTh 3aKOHONABYOTO PEryJIIOBAaHHS 6e3II0CepeIHbOro
3IIFICHEHHSI HApOJ OB IISIXOM pedepeHyMY, a Oo-IpyTe, He CYIIPOBO-
IKYBaJI0Cs HaJIEKHOIO OILIIHKOIO HasBHOI HOPMAaTUBHOI MOJIEJI PETyJIIOBAHHS
BIITIOBITHUX IIPaBOBIMHOCKHH X04a 0 /714 1l BIOCKOHAJIEHHIO Y MaliOyTHBOMY.

Ocnosni nperensii KCY no 3akony 2012 p. cTocyBaaucs MOKJIABOCTI 37111~
CHEHHSI HapOIOM YCTAHOBYO{ BJIa[i¥ 32 BJIACHOIO 1HIIIaTUBOO. 3 OIJISIAY Ha Te,
10 TIOPANOK BHECEHHs 3MiH 10 OCHOBHOrO 3aKOHY JOCTAaTHBO IIOBHO Bpe-
rynboBaHo y po3auni XIII unanoi Koncrurynii Ykpainu, KCY Bupimus, 1o
BIANOBIAHI NoJ0KeHHs 3akoHy 2012 p. € HeKOHCTUTYUiHUMH. Taka mo3u-
I1ist OOT PYHTOBYBAJIACsI THM, III0 3aKOHO/IaBeIlb Ha4eOTO 3BUYAITHUM 3aKOHOM
BpETYJIIOBAB IIPAaBOBITHOCHHY, SIKi € IPEMETOM peryIloBaHHs Oe3rocepen-
b0 Koncrurymuiero Ykpainu?’. Ilpu npoMy 110 yBaru He GyJio B3STO HUSKY
00CTaBHH.

ITepwa. Konctutynieo YKkpainu nepen6adeHo TIIBKH MOPSIOK BHECEHHS
3MiH 10 Hel. [Ipu npomy npo npuitHATTS aHi HoBoro OCHOBHOTO 3aKOHY, aH1
HOBOI peflaKIlii YNHHOTO He UHeThCsS. YTIM, 00’€KTUBHUI IPOIEC PO3BUTKY
YKpaiHCBKOTO CYCIIIIBCTBA Ta Jep KaBH MMOBIPHO MOTpeOyBaTHUMe 3MiH Ta-
Koro xapakrepy. OnHak Ha Iie OpraHu Jep>KaBHOI BjIafil YMHHOIO KoHCcTUTY-
1iero Ykpainu He ynoBHoBaxyBanucs. KCVY y pimenni Ne 6-pri/2005 3a3Ha-
9uB, 1110 npuitHATTI ‘Koncrurynii Ykpainu Bepxosroro Pagoro Ykpaiau 6yso
6e3mocepeiHIM aKTOM peaJisallii CyBepeHiTeTy Hapoxy, SKUI TITbKH OTHOpa-
30BO yIOBHOBaXuB BepxoBry Pany Vkpainu Ha ii nputiasarTs’?. Tox equaum
Cy0’€KTOM, SIKAIT MOJKe BUPILITYBAaTH IIi MUTAHHS, € BUHATKOBO HapoJ, YKpai-

25 Koncrutyuis Ykpainu (1 1).

26 Pimenns Koncruryuiitnoro Cyny Ykpainu Big 26 ksitas 2018 p. Ne 4-p/2018 (1 3).

%7 Tam camo.

28 Pimenns Koncruryniitaoro Cyny YKpaiHu y clpaBi 32 KOHCTUTYIIHHIM MONAHHAM 60 HAPOITHUX JIEMyTaTiB
Vkpainu npo odiriitHe Ty MadeHHS IOJI0KeHb YacTUHY repiuoi crarri 103 Koncruryuii Ykpainu B KOHTEKCTI
II0JIOXKEHb i cTaTei 5, 156 Ta 3a KOHCTUTYLINHUM 3BepHEHHAM rpoMasisiH anaiuyka Baguma CepriitoBuya,
IMoxropuoi Bixropii Banenrunisuu, Kucioi Tersnu BonopumupiBau mpo odiriitHe ™IyMadeHHs II0JI0KeHb
9aCTUH APYToi, TPeThOi, deTBepToi cTarTi 5 KoHcTuTyii YKpainu (cripaBa mpo 3/ifiCHeHHs Bl HAPOIOM)
Bin 5 sxoBTHA 2005 p. Ne 6-pri/2005 <https://zakon.rada.gov.ua/laws/show/v006p710-05> (naTa 3BepHEHHSI:

16.07.2019).
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HU, SIKAU He MO)Ke IX BUPIIIMTH B IHIINI CHOCIO, aHDK IPOBEJEHHIM BCe-
yKpaiHncbkoro pedepenaymy. [Ipo mi 0o6CTaBHHYU HITKOM CIIYIITHO BiI3HAYaB
cBoro gacy M. Terumiok ta O. IOmmk?. U inmoro suny pedepernymy, aHix
pedepennym 3a HapomHOIO iHiniaTuBoIO, KoHCcTHTYLIsT YKpainu He nepenba-
qae. byznp-ski fil mapiamMeHTy ab0 IJIaBU JIepKaBH Y IIbOMY Hampsimi repe6y-
BAIOTh 32 MeKaMU BUUYEPITHO Bu3HaYeHUX OCHOBHUM 3aKOHOM IIOBHOBa)KEeHb.
OG60B’s130K ‘misATH JIHIIIE HA MMIACTaBi, B MeKaxX MOBHOB)KEHb Ta y CIOCIO, 1110
nepen6adeni Koncrurynieo ta sakonamu Ykpaiam’ (4. 2 cr. 19)%° Bcranose-
HO JIJIA yCIX OPTaHIB J€p;KaBHOI BJIa[id, OPraHiB MICIIEBOTO CAMOBPS/lyBaHHS,
ix mocamoBuXx ocib, ayne He Wit Hapony. OKpeMi HayKOBIII 1€ He BPaXOBYIOTb,
BAMaralo4u ‘HasBHOCTI B 4unHHIN KoHcTHTYIil YKpaiHM CIeliaJbHOTO I0-
PSIZIKY IHIIIFOBaHHS Ta IIPOBEIEHHS TAKOTO (PO MPHUIHATTS HOBOI peflaKiii
Koucruryuii Vpainu. — B. M.) pepepenmymy L.

Jpyza. Buaeprine o6MeskeHHS ITpeiMeTa BCEYKpaiHCbKOTro pedepeHmyMy
3a HapOJIHOIO iHINIaTUBOIO BCTaHOBJeHe CT. 74 KoHcTHuTymii Ykpainu. ba 6inb-
11Ie, SIKIIIO OpaTH 10 YBaru Te, o opMyJIIOBaHHS ITOJIOKEHb I[bOTO aKTa Bifl-
6yBaJIoCs Iifi IEBHUM BIUIMBOM IIOIIEpeIHbOI IIPAaBOBOI IIPAKTUKHU, TO BapTO
BpaxyBaTy, 1o 3akoH 1991 p. pedepeHnyM 3a HAPOLHOIO IHIIIATHBOIO JIOIIY-
CKaB SIKpa3 00 ‘3aTBepmKeHHs a6o ckacyBauus Koncrurymii Yrpainn2.

Tpems. KoHnenTyanbHO IOMUIKOBUM BunaeTbes miaxin KCY y 2018 p. mo
NUTAaHHA BHeceHH: 3MiH 10 KoncruTynii Ykpainu. 3mict posainy XIII OcHos-
HOTO 3aKOHY ITOBUHEH PO3IJISIATUCS Y CUCTEMHOMY 3B’SI3KYy 3 HOJIOXKEHHSIM
Koncrutynii Ykpainu, sike TOBOPUTH IIPO Te, II0 IIPaBO BU3HAYATH 1 3MIHIO-
BaTU KOHCTUTYIIMHMI a7 B YKpaiHi ‘He MO)ke OYTH y3ypIIOBaHe Iep>KaBoIo,
ii opranamu a6o mocamoBumu ocobamm’>?. CaMe TOMy BHECEHHS 3MiH IO
posnitis I, III, XIII Koucruryii Ykpaiau notpedye 060B I3KOBOTO CaHKIIIO-
HYBaHHSI HApOJOM Ha BCceyKpalHCbKOMY pedepeHmyMi. BinmoBinHi nonoxen-
HS 06MexXyomb He 30iiicHeHHs YcmaHno6uoi 6a1adu Hapodom, a 30iticHeHHST Hi€l
6nadu depxxabrumu opzanamu 6e3 y4acTi HApOmy.

YemBepma. MoHomoMI3a11is NapTisIMUA YCTAaHOBYOI BJIAAU BUIJIANAE HEJO-
peuHoIo i 3 pakTHYHOI cTOpOHU crupaBu. [lomiTuyHi maprii, SKi BUSHAYAIIb-
HO BIUIMBAJIU 1 BIUIMBAIOTh Ha 3[1MCHEHHS 3aKOHOJABYOI BJIafyl y 3arajJibHO-
HAI[iOHAJIBHOMY OKpY3i Ha I103adeproBux Bubopax sk 2014 p., tak i 2019 p.,
oJlep>Kajiy MiATPUMKY MEHIIle 7 MJIH TOJIOCiB TpoMansiH Ykpainu. Ha mpomy
TJI1 1HIIIaTUBA 3 MJIH IPOMaJIsiH YKpaiHM I10/I0 IPOBENeHHs KOHCTUTYILINHO-
ro pedepeHIyMY € YNHHUKOM, 110 IOTpebye BpaxyBaHHs. He roBopsian mpo
Te, 1110 IPUNHSATTS PillleHHs OTPeOy€e 3HAYHO OUIBIIOT MIATPUMKH.

2 M Temniok ta O FOuuk, Tlpasosi npoGiemu sminenus Koncrutyuii Yrpainu® (2007) 12 Tlpaso Ykpainu 4.
30 Koncrutyuis Ykpainu (1 1).
31 Benrep (1 5) 30.

32 TIpo Bceykpaincbkuii Ta Miciiesi pedepenaymu (1 13).
3 Koncrurymnis Yxpainu (u 1).
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Yrim, 3akoHOmaBenpb y 2012 p. BUOKpEeMHUB KOHCTHUTYIIIHII pedepeHayM
3a IIpeIMeToM, ajie He BU3HAYMB BILINBY CHenudiky Takoro pedepeHayMy Ha
BHU3HAHHS (PAKTy HOTO IPOBENECHHS 1 IPUUHATTS pillleHHS. 3aKOH BCTAHOB-
JIIOBAB, III0 MPUMHSATTS PillleHHsI TOTPeOyBaIo MATPUMKHU ‘OiIbIIIe ITOJIOBU-
HU TOJIOCIB YYaCHUKIB pedepeHlyMy, 110 B3sUIU Y4acTh Y TOJIOCYBaHHI (4. 6
cr. 93)%%. Topni sK yHEMOKIIUBIIEHHS y3ypIalii yCTaHOBYOI BIanu moTpebye
KOPEKTHOTO PeryJIl0BaHHs caMe IUX NUTaHb. Ha Hamry nyMKky, 3akoHOIaBenb
MaB OU BH3HAYUTH, 110 pedepeHIyM € IINCHIM 32 YIacTi y HbOMY He MeHIIIe
3/5 rpomapsaH YKpainy, K1 MalOTh IIPaBO TOJIOCY, a YXBaJI€HHS PillleHHS I10-
TpeOyBaJIo O MIATPUMKY He MeHIIIe 2/3 y9aCHUKIB roJI0CyBaHHsL. Takuit migxis
OOIPYHTOBYETBCSI THM, III0 HIETHCS PO 3MiHU. BicyTHICTh IepeKOHIHBOI,
6e3BITHOCHO SIBKM T'POMafisiH Ha pedepeHayM, MIATPUMKHU HMOTO IIOJIOKEHb
O3HAYa€ 1 HeOIUIBHICTh BHECEHHsI 3MiH (260 it 3aMiHn) OCHOBHOTO 3aKOHY.

3HAYHO CKJIAHIIINAM € OKPECIEHHS KOHIENTyaJIbHUX MiIXO/IB 10 PETryJIIo-
BaHHs IIpeIMeTa Ta YMOB IPUUHATTA 3aKOHIB 32 HAPOJIHOIO 1HINIATHBOIO.
dopmasibHa BIIMOBA Bill TAKOTO MPUMHSATTS O3HadYaia 0, 1110 YKpaiHa BiiMo-
BUJIacs Bifi popMu ydacTi HApOAYy y BUPIIIIEHH] CIIPaB Iep)KaBHOTO 3HAYEHHS,
3aI09aTKOBAHOI I11e 3a PaIsHCHKOI 100 1 3aKpirureHoi B 3akoHi 1991 p.35. Tum
ave, 1110 B OKpeMHUX CyYaCHHX IEeMOKpaTisiX €Bponu mepei6adeHo 3aifiCHeH-
Hs 3aKOHOJaBYO]1 BJIagu 0e3MocepeTHbO HapPOIOM.

OckinbKu #eThcst PAKTHIHO IIPO KOHKYPYIOde 3aKOHOIABCTBO, TO IS
3aKOHOJABYOTr0 pedepeHayMy MalOTh BCTAHOBIIOBATHUCS IIEBHI OOMeEXKeH-
Hsl. BusHaHHS IIKOBHUTOI CBOOOAM HApOIy IpPH 3/iMICHEHHI 3aKOHOIABYO1
NISUIBHOCTI TOTOXKHE 1 BU3HAHHIO TaKOI )X CBOOONM HAapOTHUX IPeNCTaB-
HukiB. Toxx MokHa [iiiTé 70 abCcypmHOi cuTyamii, Koau Ha pedepeHmymi
IPUUMATUMYThCS 3aKOHH, a Y CECIMHIN 3aJi IIi )K 3aKOHH OyIyTh CKAaCOBY-
Batucs. KpiM TOro, cTabuIBHOCTI CHCTEMH 3aKOHOIABCTBA HE CIIPUSTHMeE
CTaHOBWIIE, KOJIY 1HII[IaTUBHI TPy OyIyTh TOTYBAaTU 3aKOHOIIPOEKTH IIPO
CKaCyBaHHsI IIJOVHO NPUNHSATHX 31 3HAYHUMHU TPYJHOIIIAMH TaK 3BAaHUX “He-
HOYJIIPHUX  3aKOHIB.

[Tpm Bcit mMoOBa3i O HAPOLHOTO BOJIEBUSBIIEHHS He MOXKe OYTH YHOPMO-
BaHMI IPUHIIAII, 10 IPUNHATI B IOPSIKY HApOAHOI HII[IaTUBY 3aKOHU OY-
IyTh CKaCOBYBATHCsI, 3MIHIOBATHCS 200 3aMIHIOBATHCS BUHITKOBO 3aKOHAMH,
NPUIHATAMU B TAKOMY X NOpsaKy. CucreMa 3aKOHOJABCTBA € OPTaHIYHUM,
IUTICHUM 1, 1110 0COOIMBO BaYKJIMBO, MiHJIMBUM IIPaBOBUM siBuIeM. HaBiTh 3a
OLIBIII01 CTaOLTBHOCTI, TOPIBHSIHO 3 MiI3AKOHHUMU HOPMATHBHO-TIPABOBUMU
aKTaMu, Oy[b-sIKHAI 3aKOH Ma€ TEeHEHITIIO 10 BTPATH aKTyaJIbHOCTI BHACIIIOK
OVUHAMIYHHX IIPOLIECIB PO3BUTKY BITHOCHH, SIK1 BIH YIIOPSIKOBYE.

34 TIpo Beeykpainchkuit pedepenaym (u 4).
% Tlpo BceykpaiHchbKuil Ta MicteBi pedpepenmymu (H 13).
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BignoBigHO, 3aKOHOMABYO Ma€e OyTH 3aKpiIUIEHUI KOMIIPOMIC IIIOZIO He-
MOYKJIUBOCTI IPUUHATTS 3aKOHOIIPOEKTIB 3a HAPOJHOIO 1HINIATUBOIO II€BHUU
TE€PMIH ITapjaaMeHTOM. | HaBIaKu — HEMOKJIMBOCTI 3MIHU NPUNAHATUX Hapo-
JIOM 3aKOHIB IIPOTSATOM TaKOTO X MPOMDKKY 4acy. HaiOuIbIn mpuitHITHUM
BU/IA€THCS TEPMIH y IBa POKM — IPUOIM3HO IOJIOBMHA KajeHMii BepxoBHoi
Panu Ykpainu.

daxTudHUM, aje He HOPMaTHbHIUM YNHHUKOM OOMEXEHHs IpeaMeTa 3a-
KOHOZIABYOTO PEry/IIOBaHHS y IOPSAKY HApOMHOI IHIIIAaTUBUA MOXKE CTaTH
3[IIMICHEHHS IOTEePeTHbOTO KOHCTUTYIITHOTO KOHTPOJIO ITOIAHUX 3aKOHO-
MPOEKTIB. Ajke y 6aratbox pimeHHsx KCY migkpeciaeHo 3HaIYIICTh KOHCTHU-
TYLIMHOTO IPUHIIUITY BEPXOBEHCTBA IpaBa (4. 1 cT. 8), OfHI€IO 31 CKIIaIOBUX
SIKOTO BB)KAEThCSI 3a0e3IeYeHH s IPaBOBOI BU3HAYEHOCTI. [JOCATHEHHS TaKoi
BU3HAYEHOCTI € HEIPOCTOIO CIIPABOIO, ajie Cy6 €KTIB 3BUYATHOI 3aKOHO/IaBYO1
IHIIIaTUBY 3HAYHOIO MIPOIO PATY€E HEMOKJIUBICTD IONEPEIHBOTO PO3IJIALY iX
nponosumniii KCY. YV Bunaaxy 3 HapogHOIO 3aKOHOJAaBYOIO 1HIIIATUBOIO CIIPa-
Ba BUDIsAa€ iHakiIe. Tox mpeaqMeToM 3aKOHOIABYOIO pPeryyllOBaHHS 3a Ha-
POIHOIO 1HIIIATUBOIO 3MOXKYTh CTaTHU TUIBKU Ti IPAaBOBIAHOCUHU, IIIOJI0 SIKUX
iHIIIaTOpU 3MOXYTh 3a6€31eYnTH HeOOXiIHY BU3HAYEHICTD Ta IIle I HOPiBHS-
HO 3 YUHHUM 3aKOHOJJaBCTBOM.

Ciig BII3HAYUTH, 110 B 3aKOHO/IABCTB1 YKPaiHU YIIPOMOBX YCIX POKIB He3a-
JISKHOCTI He BCTAHOBJIIOBATHUCS (popMari3oBaHi BUMOTH 1O 3aKOHOIIPOEKTIB
3a HaponHOMW iHimiaTuBow. ToOTO 3aKOHOIABelb Halepen mepenbdadas, 10
TaKi 3aKOHOIIPOEKTH ab0 He OyayTh BUCYBAaTHUCS, a60 OYAyTh BiTKUHYTI, 260
OynyTh y3rofixKeHi 3 Cy0’€KTOM IPOTOJIOIIeHHs (Ipu3HadeHHs 10 1996 p.).

YTiM, AKII0 6paTH OO YBarwy, 110 MoJ0KeHH 4. 2 cT. 72 Korcrutymii Ykpai-
HU He € 0e33MICTOBHOIO JeKJIapalli€lo, TO 3aKOHOJABYO MAIOTh OyTH BH3Ha-
4eH1 T1 BUMOT'H [IO 3aKOHOIIPOEKTY, K1 BCTaHOBJIeH1 PermamenTom BepxoBHoi
Panu Ykpainu mi1st fOKyMEHTIB, 1110 PO3IJIAJAIOTHCS B CeCiliHIN 3ai. 30KpeMa,
Mae 6yTH OOIpyHTYBaHHSI HEOOXITHOCTI MOTO IPHUHIHSATTS Ta IOPIBHSUIbHA
tabmuigs. [lle no eramy 36upanHs mifnucis Mmae 6yTH 3xiiicHeHO (HaxoBi eKc-
IIepTU3Y, SIKI BUKOHYIOTbCS NpaliBHUKaMu AtapaTy Bepxosnoi Pagu Ykpai-
HU, TIPO 110 CIyIIHO 3a3Ha4mna T. PsaGuenko®®. OCKiIbKA 3aKOHOIIPOEKT 3a
HApOJHOIO IHIIIATHBOIO He IIPOXOIUTH TPhOX YUTAHb, TO MAa€ OYTHU 3[iliCHE-
HUIT aHaJTi3 He TUIBKU 3MICTY, a i1 (DOPMH 3aKOHOABYOI ITPONO3UILii. 3 OISy
Ha MOJKJIUBICTH (PIHAHCOBHMX BHUTPAT y IpOIleci peasisalii MpUHITOrO 3a-
KOHY JI0 3aKOHOIIPOEKTY Ma€ MOKJIANaTHCs BUCHOBOK MiHicTepcTBa diHaH-
ciB Ykpaiau. OKpiM TOro, HeOOXiIHMM € TaKOK YPSIOBHI BHCHOBOK IIIOfIO
3MICTy 3aKOHOITPOEKTY, IIAATOTOBICHHUI IPOQITbHUM IEHTPATHHUM OPTaHOM
BUKOHABYOI BJIaJH.

Www.pravoua.com.ua
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Bapro nigkpecauTn: HagaHHS OUX JOKYMEHTIB He MOKe BUKOPUCTOBYBa-
THUCB SIK 3aCi0 CTBOPEHHSI IIePeIIKO JIsI HApOJHOI 3aKOHO/IaBYO] iHIIlIaTHBH.
MaroTh 6yTH BCTaHOBJIEHI KOHKPETHI TepMiHH HaJJaHHS BIATIOBITHIX BICHOB-
KiB, ajie i JOKYMEHTHU MOBHUHHI cynpoBodxyBarmu 3aKOHOIIPOEKT. 3 OTHOTO
60Ky, Ile CTUMYJIIOBaTHMe OUIBII BiANIOBiJaJbHE CTABJICHHS /IO BUCYHEHHS
3aKOHOIIPOEKTIB Y MOPSIAKY HAapOAHOI iHIIIaTUBH. 3 IPyroro 60Ky, rpoMas-
HU YKpaiH¥ IIe Ha cTafii 30MpaHHs HiINKCIB HA MITPUMKY 3aKOHOIIPOEKTY
IIOBUHHI MaTH 3MOTY O3HAMOMUTHCS He TUIBKU 3 I0TO OCHOBHUMU I0JIO’KEH-
HSIMH, a ¥ 13 IXHbOIO 30BHIIIIHBbOIO OI[IHKOIO.

Bumoru 1151 IPUIHSTTS 3BUYANHOTO 3aKOHY BCeyKPalHChbKUM pedepeH/iy-
MoM 6yJ10 Bu3HadeHo B 3akoni 2012 p. (4. 6 ct. 93)%7. 3ayBaxmo, 1110 nomioHu-
MU € MIIXONH i B 3apyODLKHUX TeMOKpPaTisIX.

BusHayaroun Npomosuiiii IOA0 MEPCIeKTUB IIPAaBOBOTO PeryJIIOBAaHHS
BCEYKpAiHCBKOro pedepeHayMy, CIiI BUPIIIUTH HacamIiepes PUHIIUIIO-
Be IMUTAHHS: 30eperTu TiMbKU paTUIKamiiHuA pedpepeHIyM 91 TOIMyCKaTH
npoBeeHHs pedpepeHyMIB 32 HAPOIHOIO iHINiaTUBOW0. ¥ 6araThox IUIKOM
JIEMOKPAaTHYHHUX KpaiHaX IPOBEIEHHs 3arajJbHONEP’KaBHUX pedepeHIyMiB
He mepen6avdaeTbcsi B3arani. Pedepensym BBaXkaeTbcs mepemyciM gopmorio
MICIIeBOTO CaMOBPSIIYyBaHHS: Kpalia 00I3HAHICTh NP0 MUTAHHS, SIKi BUPIMIY-
I0ThCsT, Ta Oe3rocepeHs BiMIIOBIATBHICTh 32 HACTIIKN NPUNHSITHX PillIeHb.
OpnHak BizMoOBa Bin pedepeHIyMYy 3a HApOIHOIO IHIIIATUBOIO O3HAYATHME,
1110, He3BAKAI0YU HA IIPOTOJIOLIEHHS YKPaiHU JEeMOKPAaTUYHOIO JepP>KaBolo,
BOHA He CIIPOMOIJIacs 30eperTu yCcraikoBaHUI IHCTpyMeHTapiil 6e3rmocepern-
HbOTO HApOJOBJIAMS.

36epiraioun pedepeHyM 3a HAPOAHOIO IHIIIATUBOIO, YKpaiHa SIK IeprKaBa
ITOBMHHA 320€3IeYNTH HaJI)KHY perIaMeHTAIII0 IIOPSI/IKY MOTO HIIIIOBaHHS,
IIPOTOJIOIIIEHHS Ta MpoBeneHHs. [Ipu npoMy morpebye yrounenus Koncru-
TyLiss YKpalHH B 9acCTHHI TOTO, 110 pedepeHIyM 3a HAPOAHOIO IHIIIaTHBOIO
MOYKe IPOBOJUTHCS TUIBKH IIIOI0 3aKOHOMPOEKTIB. ITocTaroun yocobieHHsIM
3araJpHOMIEP>KaBHOI BOJII, 3aKOH € caMe THUM aKTOM, IO 3a0e3Iedye peasib-
HUI BIUIUB J€P>KaBU Ha CYCIIUIbHI IIPOLIECH, IIOBEJIHKY Ta NISUIBHICTD JIIO-
per. Hifxi 1HII aKTH He MOXXYTb BUHOCUTHUCS Ha BCEHAPOJHE TOJOCYyBaHHSA
3a HapoAHOIO iHiNiaTUBOK0. OcKuIbKU came y Koncrurynii Ykpainu nerai-
30BaHi BUMOTH 10 BU3HAUEHHS PiBHS CYCHUIBHOI MiITPUMKN HAPOIHOI 3aKO-
HOZaBYOI IHII[IATUBH, TO TaM >Ke Ma€ OYyTU BU3HAYEHO TEPMiH IPOTOJIOIIEH-
Hs pepepeHIyMy (OPIEHTOBHO — IPOTSTOM ITSITH ITHIB ITiCJIST HAIXOIKEHHS
nonganHs LIBK, 3a anasoriero i3 TepmiHOM npusHadeHHs). B OcHOBHOMY 3a-
KOHI JOIUIBHO YTOYHUTH, 110 3MIHA TePUTOPIi YKpaiHU MOKINBA BUHATKOBO
y NOpPAIKY, BU3HAYE€HOMY BINNOBITHUMH CTaTTAMH KoHcruTynii Ykpainum.
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Ile yHEMOXJIMBATb TEPUTOPiaJIbHI 3MIHM 3a HAPOOHOIO IHINIATUBOIO Bi-
noBigHo 1o KoHcrutymii, a He ii iHTepIpeTarii.

Haranpaum € npuitasaTTsa 3akony Ykpainu “Ilpo Bceykpaincbkuit pede-
peHIyM , SIKWIl KOHIIENTYaJTbHO CIPSIMOBYBaBCs 6 Ha 3abesmedyeHHs: 6e3rmo-
CepelHbOTO 3[IMCHEHHSI HApPOMOBJIAANS. 3MICT IIbOTO 3aKOHOIIPOEKTY Ma€
OILIIHIOBATHUCS IIePeyCiM 3 OITISMLY Ha Te, SIKOIO MipOIO HOTO ITOJIOKeHHS 3a6e3-
IeYyIOTh peali3alilo KOHCTUTYIIMHUX IIOJIOKEHb, 3 HE CTBOPIOIOTH IIEPEIIKO-
oy Ha oMy HUIIXy. OCHOBHUM KpHUTEPIeM IJIs1 BUSHAYEHHS IPUUHITHOCTI/
HEeIPUMHATHOCTI pedepeHiyMy Mae OyTH BUSBJICHHS PIBHS CYCIUIBHOI Iif-
TPUMKHU O IHII[IHOBAHOTO 3aKOHOIPOEKTY. BUIAa€eTbcs MOMKIUBUM TIIbKHU
HonepeHiil KOHCTUTYLIHHUN KOHTposb KCY 3BMYallHUX 3aKOHOIIPOEKTIB,
Ta KOHTPOJIb Ha BIIIIOBIIHICTh BUMOraM cTatei 157, 158 3aKOHOIIPOEKTIB IIPO
BHeceHHs 3MiH 10 KoHctutynii Ykpainu.

BucHOBKM. 3arajioM ciIifi KOHCTaTyBaTH, 110, HE3BaXKal0UU Ha 3aIllpoBa-
IKeHHS pedpepeHIyMy 3a HapOJHOIO iHiIiaTuBOIO I11e B 1991 p. i 3akpirmieH-
Ha y Koncrurynii Ykpaiau y 1996 p., Hikonu He BIAaBaJOCsS 1 He BIAETHCS
10 CbOTOJIHI 3a0e3MeINTH IIICHE Ta CUCTEMHE HOTO IPaBOBE PEryIOBaH-
Hs1. [Tonoxenuss OcHOBHOTO 3aKOHY 30epiraloTh ieKJIapaTUBHUI XapakTep,
3aKOHO/IaBellb He CTBOPIOBAB 1 He CTBOPIOE AIEBUI MeXaHI3M iX NMpPaKTUY-
Hoi peaisanii. Take cTaHOBUIIE HE CTUMYJIIOE CYCIIUIBHY aKTUBHICTb, 1 HE
TUIBKHU CepeJi IUPOKOI 'POMAICBKOCTI, a I y HAyKOBUX KoJIaX pedpepeHnyM
3a HApOMHOIO IHINIATUBOIO PO3IISAMAETHCS IMIBUMIIE SK 3aCi0 MOCSITHEHHS
BJIACHUX I[IJIe¥ TUMHM 49U IHIIIUMHU BJIATHUMU CY0 €KTaMU, aHDK iHCTPYMEHT
peaspHOrO HapopoBiaanas. llpomy copusie i HemOCTATHsS BU3HAYEHICTH
KOHCTUTYIIMHUX IOJIOKEHbB 1100 IIpe/iMeTa Ta MOPSAKY peaisalii Hapoy-
HOI 3aKOHOIAaBYO0I 1HII[IaTUBH.

bBesymoBHOIO € moTpeba kopuryBaHHsi OcHOBHOro 3akoHy. ITpu mpomy,
3 OIJISIIY Ha IOTEepPeIHIO IPAKTUKY IPAaBOBOTO PETYIIOBAHHS, MOKJINBUM BU-
maeThcs 1 30epeskeHHs B YKpaiHi TUIBKH MICIA3aKOHOABYNX pedepeHIyMiB
3 YITKO OKPECJIEeHHUM IpeAMeTOM. BogHodYac Ha Cy4acHOMYy eTami PO3BHTKY
YKpPaiHCBKOTO CYCIIIJIBCTBA 3 IOMITHUMU O3HaKaMM KPHU3U IapIaMeHTChKOI
IeMOKpaTii OUTBIII NMPUNHATHUM CJIiJi BBOKaTH BHeceHHs 10 KoHcrurymii
YKpaiHu IeBHUX yTOYHEHb 100 MpeAMeTa Ta MOPSAKY IPOTOJIOIIEHHS pe-
(bepennymy 3a HapomHOIO iHINIATHBOK. 30KpeMa, 3 OMISIYy Ha IOIEPeTHIO
IpakTHKY Oe3nocepenHbo B OCHOBHOMY 3aKOHI BCTAHOBUTH TEPMIH IIPOTO-
JoureHHs pedepeHIyMy 3a HApOJHOIO IHIIIATUBOIO IPOTSATOM ITSITH ITHIB.
HeszanesxxHo Bifi Oro MOTPIOHO SIKOMOTa IIIBU/AIIE BPETYIIOBATH OpraHi3a-
Iif0 Ta IIPOBEJEHHS BCEYKPAlHCHKUX pedepeHIYMIB CIeliaJbHUM 3aKOHOM,
K 1e nepen6adeno 1. 20 4. 1 ct. 92 Koncrurynii Ykpainu.
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Crig po3misgaTéi KOHCTUTYIINHI Ta 3aKOHOABYI pedpepeHIyMH 3a HApO.-
HOIO IHII[IATMBOIO €IMHO MOKJIMBUMH BUaMu Takux pedepennymis. Came
TAaKUU MIIXIT Ma€ peali3oBYBaTUCS y IIPOIIeC pO3BUTKY 1 KOHCTUTYIIIHOTO,
1 MOTOYHOrO 3aKOHONABCTBAa Mpo pedepenpymu B YKpaiHi. Bapto 3akono-
IIaBY0 YHEMOKJIUBUTHU IIOIIUPEHHS Ipenmera pedepeHIyMiB 3a HaPOITHOIO
IHIIIATUBOIO Ha MMUTAHHS, BiJIHECEHI O BilaHHS HIIUX Cy0 €KTIB ITyOIIiTHOT
BJIAMINL.

Oco6nuBoi yBaru norpedye 3aKOHOaBYe BCTAHOBJIEHHS KOPCTKUX BH-
MOT JIJIsI BU3HAHHS pPe3y/IbTaTiB KOHCTUTYLIHHOTO pedepeHayMy (ifCHICTD
3a YMOBH SIBKM He MeHIIe 60 % rpomMansH, pillleHHS — 32 YMOBH HNIITPUMKHU
ioro 2/3 ygacHUKIB). Y HOPSAKY IPOBe/IeHHS 3aKOHOIABINX pedepeHIyMiB
BapTO mepef0avuTH Ti K IPUHITUIIOBI BUMOTH 0 3aKOHOIPOEKTIB, SIKi BU-
CYBAIOTBCS 1O 3aKOHOIIPOEKTIB, 1110 HAAXOAATh Ha PO3IJISA] IO MapJIaMeHTy.
3akoH Ipo BCeyKpaiHChKUI pedepeHIyM Mae TaKOX BimoOpasuUTH pario-
HJIBHUI KOMIIPOMIC Y YaCTHHI Y3TOI)KEHHs 3aKOHOJAaBYOl A1SIbHOCTI Ha-
pony ¥ mapjJaMeHTy.

[TpaBoBe perymoBaHHs pedpepeHAYMY 32 HAPOIHOIO IHIIIATUBOIO MA€E CTa-
TH BOKJIMBUM YMHHUKOM BHSIBJICHHS 1 IPAaKTUYHOI peaisarii HalOUIbII Ba-
TOMHUX CYCHIJIbHUX IHTE€PECIB, AKI 3 TUX YM IHIINAX IPUYUH HE 3MOIJIM BUABUTH
cebe yepe3 MeXaHi3M MPeICTaBHUIILKOI IEeMOKpPATIi.
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Victor Melnitschenko

LEGAL REGULATION OF THE ALL-UKRAINIAN REFERENDUM
AT PEOPLE’S INITIATIVE AND DEVELOPMENT OF DEMOCRACY

AsstracT. In Ukraine, social reality can be described as estrangement of a significant
part of citizens from power combined with implementation of political activity outside of
legally prescribed forms and means. This is largely due to the imperfect legal regulation
of political engagement of the population. The provisions of the Ukrainian Constitution
regarding the referendum at people’s initiative are still merely declarative and no efficient
mechanism for their practical implementation is at hand. The general public and scientific
circles regard such a referendum as a means available to certain actors vested with power
for achieving their own goals rather than a tool of real democracy. Although this form has
been consolidated since 1991, it was used only once, and the estimates of such a use are
divergent. The contradiction between the public need to comprehend the situation with and
the prospects for improvement of legal regulation of the referendum at people’s initiative
and the lack of attention to this issue on the part of scientific community encouraged the
author to focus on the topic of this study.

The purpose of the article is to formulate practical recommendations for improving
the content of legal regulation of the referendum at people’s initiative based on the
comprehension of the existing practice of such regulation, as well as national and foreign
experience and the need for further development of democracy in Ukraine.

The author reviews the provisions of the Ukrainian Constitution which determine the
subject matter of referendums at people’s initiative. It is proved that the necessary certainty
of legislation is lacking and hence there is a possibility of its ambiguous interpretation.
The author substantiates that this form of direct democracy should be used exclusively
for implementation of the constituent and legislative power. The article demonstrates a
possibility of competition between the people and the Parliament elected by the people in
the exercise of legislative power, and the author reflects on the possible means to achieve
coherence. There is also an analysis of such an issue as declaring the referendum at people’s
initiative. It is suggested that the time-limit for declaring the referendum should be set
directly in the Fundamental Law. The author makes an emphasis on the importance of
establishing stricter requirements according to which the validity and the result of
constitutional referendums is determined. Proposals are also made in respect of regulation

IIPABO
@KPAIHVI 128

Www.pravoua.com.ua




ITPABOBE PEI'YJIIOBAHHS BCEYKPATHCbKOTO PEOEPEH]IYMY 3A HAPOJQHOIO IHILIIATUBOIO I PO3BUTOK...

of the referendum procedure, particularly, in respect of establishing requirements to draft
laws put to vote.

The current situation with legal regulation of the referendum at people’s initiative gives
grounds to assert that such regulation is most likely absent. The author notes that there is a
need to determine whether it is advisable to maintain this type of referendum at all. If the
answer is yes, it is proposed to make a number of changes to the Constitution of Ukraine in
order to achieve the necessary certainty of its provisions. The author believes that it would
be relevant to adopt the law on the all-Ukrainian referendum and present the expressed
proposals therein.

Keyworps: legal regulation; all-Ukrainian referendum; people’s legislative initiative;
subject matter of referendum; constituent power; legislative power; declaration of
referendum.
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