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AKTyanbHa TemMa HOMepa:
“ITIPOLEOYPA IOBOPY CYIB
KOHCTUTYLIIMHOTO CYY YKPATHU:
HA IIUTAXY ©®OPMYBAHHA
KOHCTUTYLINMHOI FOPUCITPYIEHIIII
Y CBITJII €EBPOTIEMICbKUX TPAIUIIIN I IIHHOCTEIN”

Oxcana Illep6aHiok

IDOKTOpKA IOPUANYHIX HaYK, IpodecopkKa,
3aBiflyBauka Kadeipy IpoIleCyaabHOTO IIpaBa
YepHiBelIbKOTO HaI[iOHA/IbHOTO YHIBEPCUTETY
imeni I0pis ®egpkoBnua,

npodecopka BinbHIOCHKOTO yHiBepcuTeTY,
4YIeHKMHA HayKoBo-KOHCY/IbTaTUBHOI pagu
npu Koncturyuiitnomy Cyni Ykpainm,
yrenKnHA HaykoBo-KOHCYIbTaTMBHOIL pagy
npu Tonosi Bepxosroi Pagu Ykpainn

BCTYII 1O AKTYAJIbHOI TEMA

Tematuanuit BUIycK npaBamaoro daconucy “‘ITlpaBo Ykpainu” npucssde-
HUIT aKTYJIbHUM MUTaHHSAM pedOopMYBaHHS Ipotienypu nodopy cyanis Kon-
cruryniinoro Cyny Ykpainu (nani KCY) na msaxy (bopMyBaHH;I KOHCTH-~
TYUIAHOI JOPUCTIPY/IEHIIIT y CBIT/II €BPONEICHKUX TPAAUIIIA 1 IIIHHOCTEIA.

OnuuMm i3 cemu 6710KiB pedpopM, BUKOHaHHS sIKHX €Bporneiicbkuil Coro3
(mani— €C) BU3HAYMB SIK YMOBY CTATyCy KaHAUIATH, € pechopma KCY y wacru-
Hi Ipu3HavYeHHsI aXOBUX CYAIIB IIUISIXOM HOBOI CHCTEMH iX 1060pY.

KoncrurymiitHa cucrema npusHadeHHs cynniB KCY moBuHHa pobutn
O1IBIIINIT HaroJI0C¢ Ha TpodeciitHii KBaridikallii, He3aae>KHOCTI, HeyIepeiKe-
HOCTI Ta 1OOPOYEeCHOCTI KaHAUAATIB Ha Ttocanu cynnaiB. Cynai He € abCTpaKT-
HUMU I[T0CAIOBUMHU 0CO0aMU, a I1e 03HAYAE, 110 BOHU ITOBUHHI MaTH 6e3710-
TaHHY pelyTallilo Ta JOTPUMYBATHUCS BUCOKUX MOPaJIbHUX CTaHAApTiB. Kpim
TOTO, NISUTBHICTB CYAJIi Ta MOro TOOPOYECHICTh € BaKJIUBUMH YMOBAaMH IS
3MIIHEHHS BEPXOBEHCTBA IIpaBa.

Bin e(l)eKTI/IBHOCTl IpOLeCy ONIHIOBAHHS KAHIUIATA 3aJIeKUTh BUXiIHA
SIKICTh JISUTBHOCTI CY//i, OCKUIBKH caMme Ha eTari moOopy 3aKIagaeTbcsl 0C-
HOBa. O4YeBHU/IHO, 1110 HAMOUIBII peTesbHa, BcebiuHa Ta IMOOKA OIIHKAa KOM-
MeTEeHTHOCTeN KaHIUAATa 1100 KPUTEPiiB, BCTAHOBJIEHUX IS TOCAAU CYIML
KOHCTUTYI[IMHOTO Cy1y, 301ACHIOETHCS i/l 9ac IEPBUHHOrO aHAII3y Ha eTarll,
Koy ocoba mpereHaye Ha mocany cynai. KoHCcTuTynii Ta 3aKOHM PO KOH-
CTUTYIINHI CYIH PI3HUX KpaiH rependavyaroTh MiIBUIEHI BUMOTH ISl KAHIH-
JATiB 3 METOIO NPU3HAYEHHs B OPraH KOHCTUTYIINHOIO KOHTPOJIIO HalKpa-
IUX.

€20 “1o1Heqdo]] BHEM( ©

ITPABO
9 Qe



Oxcana Illep6aniok

Coin BKasaTu, 10 MiABUIIIEHI BUMOTH N0 0e3I0raHHOI penyTarii KaHIu-
IaTiB Ha ITOCAy CynAl KOHCTUTYIINHOTO Cyqy IPOIOPIIiHI TIOBHOBAKEHHSIM
cynni. Taka yeriTuMHa MeTa 0OMeKeHb II0B sI3aHa 3 000B’SI3KOM JiepyKaBH 3a-
OesredyBaTH HaJIe)KHe (PYHKIIOHYBAHHS CBOIX IHCTUTYIIIN 1 BCTAHOBJIIOBATH
TaKi [IpaBUJIa, 06 NeprKaBHA BJIa/ia 3[IMCHIOBAJIACS BIIITOBIHO /IO CYCITiIb-
HIX IHTepeCiB.

Y HayKOBIll JliTepaTypi BUCIOBIIOETHCS [yMKa 1IPO HEOOXIIHICTD HOTPH-
MaHHSI TPbOX NPUHINIIB IIPH no6opi KaH[JUJATIB Ha mocaau cynis. [1o-mep-
111, He3aJIeKHICTh, SIKUU TapaHTy€e He3aJeKHICTh CY/IB I TOMYy CIIOCIO TpH-
3HAYCHHS € BOKIMBUM. JIpyruil IPUHIUI — IPUHIUI IEMOKPATU3MY, III0
nepenbadae y4acTb y NPU3HAYEHHI CY/IiB KOHCTHTYI[HOTO CyJly BUKOHAB-
4oi Ta 3aKOHO/IaBYOi r'iIoK Biagu. [To-Tpere, e cucTemMa CTpUMyBaHb 1 Ipo-
THBar.

I ToMy BiIKpUTHII KOHKYPC 1000PY CyAMiB KOHCTHTYIIFTHOTO CYZy, SIKUI
HUHI 3aIIPOBA/IKY€EThCSI B YKpaiHI, € Coco6oM 3abe3redeHHsT 9eCHOTO Ta
npodeciiiHOro IMpoliecy BimOOpPy Ta OLIHKY IS MPU3HAYEHHS HaKpaliux
KaHOUIATIB.

Y €Bpori Hemae TUIIOBOI YU CTAaHJAPTHOI IPOIIely Py MPU3HAYEeHHS CY/I]IIB
KOHCTUTYIINHUX CYZiB, @ TAKO)K €BPONENCHKUX CTAHAAPTIB i€l IpoIeypH,
a MeTO[U IIPU3HAYEHHS CY/I/IIB BiIPI3HAIOTHCS 3aJI€5KHO BiJl PI3HUX IIPABOBUX
TpaguIii 1 IpaBoOBUX cUCTeM. [Ipy IbOMY BOHU TaKOXK MOKYTb BIIPI3HATUCA
Y MeXax IIPaBOBOI CCTEMHU.

OcTraHHIMH pOKaMHU pOJIb HE3aJI€KHOI CyIOBOI CUCTEMU B N€MOKPATUYHIN
fepsKaBi Ta i BITHOCMHM 3 IHIIUMU TUIKAMH BIagu Oy/IHM IIpeIMeTOM Cepii-
O3HUX TOJITUYHUX KOH(UIKTIB y GaraThox KpaiHax €sponwm. Hampuxiap,
32011 p. B YropuquHi BinOynucs MacimTabHi pedopMu Ta PeKOHCTPYKITIS CY-
moBOI cucTeMu. Y 6araThoX KpaiHaX MOYACTIIIATN CJIOBEeCHI Halaay Ha He3a-
JIeXKHI cyin 3 OOKY MOJIITUYHMX AisdiB abo npecu. Y Typeuduni HaBpsiy 9u
ICHY€ He3aJIe’KHaA CyJ0Ba CUCTeMa ITiCJIsl HeBJAJIOTrO IepKaBHOTO IIepeBOPOTY
BITKY 2016 p.

Y IMonpmii 3 2015 p. Bigbynucs macmrabui pedpopmu KoHcTHTymifiHOTO
Tpubynainy, a B 2017 p. — Ha moyatKy 2018 p. Oys10 3anpoBaKeHO GlibLLe pe-
¢opm sBuvaitHOI CynoBOi cucTeMu. BOHM BUKIIMKAIOTH CePIIO3HI 3aHETIOKOEH-
Hsl LI0/10 X CYMICHOCTI 3 KOHIIEIIIEI0 BEPXOBEHCTBA 1IpaBa Ta CTaHAaPTaMH
He3aJIe)KHOI Cy/TOBOI BiIaju B Cy4acHiil nemokpartii. Lli pedpopmu ta momituani
MOTHUBHY, 110 CTOSATH 32 HUMU, TAKOXK CIIOHYKAIOTb [I0 Ieperysaay Ha HINpPIIOo-
My PiBHI KOHIIEMIIii JIETITUMHOCTI CY/IOBOI BJIaiy Ta BayKJIMBOCTI CYIOBOI He-
3QJIESKHOCTI.

Bupimyioun nutanHs pepOpMyBaHHS CUCTEMU 1000pPYy CyAmiB KOHCTH-
TYLI1{HOTO Cyny, IJIs KOXKHOI KpaiHU Ta BCl€l CIIIBHOTUA Cy4aCHUX KOHCTH-
TYHIMHUX [JE€MOKPATiil HaA3BUYaWHO Ba)KJIMBO IMIATPUMYBAaTH BEPXOBEH-
CTBO IIpaBa Ta He JIOMYCKaTu (PyHIaMEeHTAJIbHUX 3MiH OCHOB BEPXOBEHCTBA
IpaBa.

BepxoBeHCTBO IIpaBa SIK OopraHi3alifiHa MoOjieJIb Cy49acHOTO KOHCTUTYIIiN-
HOTO IIpaBa Ta HaJHAI[IOHAJIBHUX 1 MDKHAPOJHUX OpraHisalliil, Takux sik €C,
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BCTVII J1O AKTYAJIbHOI TEMU

Pama €Bponn Ta Opranizanii O6’eqHanux Hartiit, CIy>KUTh peryiroBaHHIO
y6Ii9HOI BIafgu. 3a CBOEIO CYTTIO, BEPXOBEHCTBO IIpaBa TapaHTYeE, 110 BCS
IepKaBHA BjIafla 3IMCHIOETHCS BIANOBINHO /10 3aKOHIB, IIpaB JIIOJUHHU Ta
OEeMOKPAaTUYHUX HIHHOCTEN. MOXXIJINBe 3JI0BKUBAaHHS BIaIOK0 Y MEKaX I1E€MO-
KPaTUYHOTO IIPOIeCy KOHTPOIIOETHCS He3aJeKHUMHU CyamMu. JleMoKkpaTud-
Hi CYCIUIBCTBA 9aCTO Maj¥ TeH/IEHIIIIO TO3BOJISATH MOYIYTTSIM OUIBIIIOCTI, SKi
3HAXOIATh CBOE BUPA)KEHHS Y 3aKOHAX, BIUIMBATH Ha QYHIaMeHTaJIbHI IIpaBa
Ta MPEPOTaTUBH TUX, XTO ITepeOyBae B MEHIIIOCTI.

Y €C nuibHICTh OO0 BUKJINKIB BEPXOBEHCTBY IIpaBa € 0COOJIMBO BaXK-
JIUBOIO: BEPXOBEHCTBO IIPaBa € OJHIEI0 3 TOJIOBHUX I[IHHOCTEH, Ha SIKUX
6asyerbcst €C, SIK Ile BUPaKeHO B CT. 2 JloroBopy npo ¢yHkuionysanus €C
(mani — [JOEC) i B npeambyrax sk [Jorosopy, tak i Xaprii €C nmpo ocHOBHI
npasa. [ToBara 1o BepxoBeHCTBa IIpaBa € IepeqyMOBOIO s WieHcTBa B €C
(ct. 49 NOEC) i omamM 3i croBuiB Pagm €Bpony, 110 BUpaskeHO B IpeaMOyIti
no KonBeH1ii mpo 3axuct npas JIOJWHY i OCHOBOIIOJIOKHUX CBOOOX (mami —
KouBeHmist) Ta 1i cT. 6. Sk €Bporneiicbkuii cyp 3 mpas moauau (mpani — €CII),
tak i Cyn €sporeiicpkoro Cowoay (mani — CEC) miaKpecaniy, 1o BepXOBeH-
CTBO IIpaBa He MOXXHA 3BOJUTH /10 (POPMAJIBHUX MIPKYBaHb, a € iCTOTHUM
IHCTPYMEHT, SIKHII BUKOPHUCTOBYETHCS Uil 3a0e3ledeHHs JOTPUMAaHHS Ta
IOBaru [0 MpaB JIIOJWHY 1 3aTaJIbHUX NPUHIUIIB IpaBa. OyHKIIOHYBaHHS
BEPXOBEHCTBA IIpaBa B yCIX JepskaBax — wieHaXx €C Mae KUTTEBO Ba’KIIUBE
3HAYEHHS IJI HAJIEKHOro (PyHKIioHyBaHHA €C, OCKUIBKH JIUIIE BiH MOXe
BUKOHATH CBOIO OOIISIHKY CTOCOBHO “mromaii TicHirmoro Corosy” Ta 3a6e3-
[IEYUTH d)yHKuiOHyBaHHH “soHn cBOGOMM, Ge3nexu i mpaBocynust 6e3 BHY-
TPILIHIX KOPAOHIB”, SKIIO BCi rpomajsan €C MOKYTh 3aKOHHO HOBIPATH
BCIM IHIIIMM HaIllOHAJIBHUM OpPTaHaM BJIAJH Ta IIPAaBOBUM CHCTeMaM. SIk6m
BEPXOBEHCTBO IIpaBa He (PYyHKI[IOHYBaJIO HAJISKHUM YMHOM Y JeprKaBi-djeHi,
HANBaYKJIMBIII MTOBCSIKIEHHI OIeparii y MeKaX €BPOIENChKOTO IIPaBOBOTO
HOPSIZIKY, TaKi sIK 000B’SI3KOBe BUKOHAHHSI €BPOIIEIICHKOTO OpIepy Ha apellT,
BHIAHOTO B OIHIN AepKaBi-WwieHi OYb-sIKOIO IHIIIOIO IepKaBOIO-WIEHOM, He
Mmormu 6 mpamtosatu. Hacpasai Bes CTPYKTYpPa 3aKOHO/IABCTBA €C 6asyers-
¢ Ha (yHIaMEHTAIbHIN MePelyMOBi, IO KOXKHA JepiKaBa-wWIEH IMOMLIAE
3 yciMa IHIINMHU [lep)KaBaMU-WICHAMH i BU3HAE, 1[0 BOHH IIOJULIOTH 3 HETO,
Ha6Ip CIJIBHUX LIHHOCTEH, Ha SKUX 3aCHOBaHO €C, sk 3a3HaveHo B CraTTs 2
,[[€C epes MOMITHYHY Ta IPABOBY B3AEMO3AJICKHICTD IepiKaB — wieHiB €C,
ycl AepKaBU-WIEHH CTPAKHAIOTH i MOBUHHI GyTH CTyp6OBaHi, SKILO BEPXO-
BEHCTBO IIPaBa He [OBHICTIO HOTPUMYETHCS OJHIEIO JiepkaBoto-ujieHoM. Came
ToMy pecdopMu cucTeMHu KOHKypcHoro no6opy cynuaiB KCY o6roBopoooTbcs
He JIUIIIe HAa HAaI[lOHAJbHOMY PIBHI, a I CHIJIBHOTOIO TUX, XTO X04€ HIATPUMY-
BAaTH BEPXOBEHCTBO IIpaBa B €BpOIIL.

Tomy 3abe3neunTn HesanekHY, TpodeciiiHy Ta MPO30py HPOLEAYPY 10-
60py cynniB KCVY, no sikoi 6ynu 6 3aiydeni He Juie cy6 €KTH MpU3HAYEHHS,
a I MDKHApPOJIHI eKCIIePTH Ta OIOCEPEIKOBAHO CYCIUIBCTBO, € He JIUIIE Ipa-
BOM, a i1 000B’SI3KOM Jiep>KaBH. ToMy TeMaTHKa TOCIIDKEHHS 30Cepe/KeHa Ha
OIIIHIII B3aEMHOI Y3TOJ)KEHOCTI ITUX ACIIEeKTIB.
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PE®OPMYBAHH ITPOLIEAYPY TOBOPY CYII/IIB
KOHCTUTYLINHOTO CYIY YKPAIHU
K YMOBA IHTET'PALIIT 1O EBPOIIEVICHLKOI'O COIO3Y:
KOHTEKCTYAJIbHI TA KOHUEIITYAJIbHI MIPKYBAHHS

AHOTALIL. Y cTaTTi KOCIIKeHO 0cO06MMBOCTI pedopMyBaHHSI IPOLIEnypH B0O0PY Cyi-
niB KoucruryniitHoro Cyny Ykpainu (KCY) six omni€el 3 yMOB iHTerparii 70 €Bporieics-
koro Corosy. [lemokparisi 6e3 meBHOI (OPMHU KOHCTUTYIIITHOTO KOHTPOJIIO BBaXKA€THCS
HeJJOCTaTHbOIO. CBPOIEHChKUH CYJ] 3 TIPaB JIOAUHU CTHCIO Ta JAKOHIYHO BU3HAYMB, IO
LIEHTPAJIbHUIT aCIIeKT BePXOBEHCTBA IIpaBa BUMArae, 106 OyIb-sIKUIl IPaBOBUI aKT, SIKHIT
BIIMBA€E HA CTAHOBHUIIE OY/Ib-SIKOTO OPUAUIHOTO CYO EKTA, IOTEHITIITHO MaB OyTH Tepe-
DIAHYTUR cyfioM. KOHCTUTYIIMHI Cyiu 3a CBOEIO IPUPOJOI0 € KOHTPMaKOPUTapHUMMI,
TOMY BOHH He MOXYTb OyTH MPHB sI3aHi 10 OUIBIIOCTI IPH BIIaJ, 1 caMe TOMY IPaKTHUKa
IIPU3HAYCHHSI CY/IIB IOTITHYHUMHU Cy0 €KTaMU CTBOPIOE IIPOOIIEMH, OCKLTIBKU 9acToO caMe
OLIBIICTD MA€E IPABO MIPU3HAYATH CYAMIB, 1 Y 3B’513Ky 3 I[FIM € PU3UK iX HEe3aJIeKHOCTI.

HarosomieHo Ha ToMy, 110 pedopMyBaHHs IpoleAypHu HpusHadeHHs cynnis KCY
HeoOXinHe He TUIBKH JJIsI TOTO, 100 MPUBECTH YKPAiHCHKY MOMENb Y BIANOBITHICTH [0
IIPaBUJI i IPAKTUK €BPOIEHCHKUX CHCTEM BimOOPY CyAmiB KOHCTUTYIIMHUX Y BEPXOB-
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PEOOPMYBAHHS ITPOLIELYPU IOBOPY CYAIB KOHCTUTYILIMHOIO CYJTY YKPAIHU K YMOBA IHTETPALIIL. ..

HUX CY/iB, 30kpema Himeaunnw, Jlutsy, Icnanii, CIIIA a6o Ecrowii. Ile 3ymoBieHO THM,
o nepen cyausmu KCY mocrae Barome ta yHikaiabHe 3aBIaHHs “oxoporu KoHctuTyiii
Ykpainu” mepes MOXINBUMI 3a3iXaHHIMU Ha Hei 3 60Ky Pi3HUX OpraHiB BIaaH, 30KpeMa
3akoHomaB4oi. Koucturyniitne “ipaBocynst” He MOKe OyTH IMIIPOBI3OBAaHMM, 1 OI€BU/I-
Ha HEKOMIIETEHTHICTh CY//IiB MOKe BifIOOPA3UTHUCh Y PIIIIEHHSX OPraHy KOHCTUTYIIHO]
IOPUCIUKIIIT, SIKi TOBUHHI 6a3yBaTHUCsI Ha IPYHTOBHII apryMeHTaIil Ta CIIUIBHIN MO3UIT
CYOy Y CTPOKH, BU3HAaY€HI 3aKOHOM 1 perIaMeHTOM.

KoncTHUTYLiiHA NeMOKpPaTis [PYHTYEThCS Ha ileaii 4iTKOrO pO3NOAiTy TIOBHOBAa)KEHb,
1 TOMy HaMKpallluil MeTop BinOopy CYAIiB KOHCTUTYLINHUX CyHiB Ma€ OYTH CIIPOMOXK-
HUM: a) TapaHTyBaTH 00 MaKCHMi3yBaTH MONTITHIHY He3aJIeKHICTh; 6) BU3HAYATH SKOCTI
cynai Ta mocBin y cdepi KOHCTHTYHINHOTO mpaBa abo mpodeciiiny xommereHIio. s
HQJISKHOTO BHKOHAHHSI CBOiX (PYHKII cynmi MaloTh OyTH MpodeciiiHO KOMIIETeHTHU-
MM, TIOJIITUYHO HeyHepeIKeHUMHU Ta He3aJIeKHUMU Bifl HEIIPaBOMIPHOT'O BILUIUBY, TOMY
BIAJIUM € Bifbip CYAmiB KOHCTUTYLINHOIO CyIy 3a JOIIOMOTOI0 ABOETAITHOIO IPOIECY:
IoIepenHii Binbip BiJIOBITHUX KaHAUAATIB Y CHOCIO IepeBipKH JOOPOYECHOCTI Ta cep-
tudikarii, To6To Binbip KaHIUAATIB, SIKi MAIOTh BIAIOBIAHY (fopuanvHy) KBatidikariio.
Y mporeci Binbopy cynnis KCY BaxuinBo BpaxoByBaTH Taki GakTOpH, SIK He3aJIEXKHICTh
CyInoBOI BJIQIU Bil BUKOHABYOI Ta 3aKOHOJABYOI BJIafy; 3a0e3IIeTeHHS PelIpe3eHTaTHB-
HOCTI Ta IHKJIIO3WBHOCTI CYI/iB, 0COOIMBO IIIOIO CTATi, CTATYCY, €THITHOTO MMOXOMKEH-
HsI 94 MTOXO/DKEHHsT; Ta 3abe3nedeHHs Toro, 106 cyani KCY 6yau moctaTHRO SIKICHUMU
Ta KBaTiiKOBaHUMHU [UIsI peaslidallil CBOIX IOBHOBaKeHb. 3POOJICHO BUCHOBOK, 110 IIpU
(opMyBaHHI KOHCTUTYIIMHOTO Cy/ly BaXKJIMBO Y3TOQHUTH Ta 30QJIAaHCYBATU IBI IIOTEHIiH-
HO HPOTHJIEKHI MOTpedHn, a came: TaPaHTYBATH HE3AJIEKHICTh OpraHy KOHCTUTYIHIHO]
FOPUCIUKIIII Bifl BTPyYaHHS OpraHiB JepyKaBHOI BIaqu Ta 3abe3meqnTn nmpodeciiiai cras-
maptu ta nobpodecHicts cynni KCY.

Kio4oBI clioBa: KOHKypcHU# 106ip; CyAms; KaHAUAAT Ha mocany; KoHcTutyninHui
Cyn Ykpaiam; €Bponeiiceknit Coros.

METOIO IOCIPKEHHSA € BUBYEHHSI KOHTEKCTYaJbHHUX 1 KOHIENTYyaJbHHUX
BUMoOr 110 pedopmyBaHHsl mpouenypu pobopy cynnis KoncrutyriiiHoro
Cyny Ykpaiuu (gani — KCY) sk ymoBa inTerpamnii no €sporeiicbkoro Cooay
(mani — €C).

32016 p. Ykpaina nparfoe HaJl IMIUIEMEHTAIlI€I0 YTOIU PO ACOLIAITII0 MK
YkpaiHoto, 3 ofHiel cTOpoHH, Ta €BporneicbkuM Coro30M, €BpONeNCbKUM
CIIBTOBAapUCTBOM 3 aTOMHO{ €HePrii 1 iXHIMU iepKaBaMHU-9IeHAMHU, 3 1HIIIOTO
(mauti — Yroma mpo acomiamnio)'. 28 mororo 2022 p. YkpaiHa nogaia 3asiBKy Ha
wieHcTBO B €C, a 17 yepBHs 2022 p. €BporieiicbKka KoMicist “3a 1eMOKpaTiio
yepe3 mpaBo” (BeHemiitcbka KoMicist) pekoMeHIyBaia €BporeichbKiit Pani Ha-
maty YKpaiHi cTaTyc KaHAuaaTa Ha BCTyI go €C 3a yMOBH, 1110 Oyzie BXXUTO
CiM KPOKIB, IIE€PIIUM i3 SIKMX € YXBaJIeHHs 1 BIIPOBaJ)K€HHsI 3aKOHOJABCTBA
mozo npouenypu Bin6opy cyanis KCV, BriIoyaioun mpoijec mornepesHboro

+ €C0T « UHIVAMA OdVdIl

! Vroma mpo acomiariio MK YkpaiHolo, 3 ofHiei cTopoHH, Ta €BpomeiicbkuM Cor030M, €BPOIENCHKIM

CIIiBTOBAPUCTBOM 3 aTOMHOI eHeprii 1 iXHIMHU JepkaBaMu-wieHamH, 3 iHioro <https://zakon.rada.gov.ua/

laws/show/984_011> (naTa 3Bepuents: 03.07.2023).
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BiZIOOpPY Ha OCHOBI OIIHKY iX JOOPOUYECHOCTI Ta MpodeciiHuX HaBUYOK, Bill-
MIOBITHO 10 PEKOMEH/Iallii €BPOIeiicbKoi KOMICii’.

Ha 135-my muienapHoMy 3acifanHi, sike BinOynocst 9-10 wepsus 2023 p.,
Beneniiicbka KoMicisd HpUMHSIA TPU HOB1 BUCHOBKU ILIONO YKpaiHU, TPeTiid
3 SIKUX CTOCY€eThcs Binbopy cynaiB KCY°. ¥V TpeTboMy BHCHOBKY IIOIO IIPO-
Henypu Bimbopy KaHaupmatiB Ha mocamy cyami KCY Ha KOHKypcHIi# OCHOBI
Benemniiicbka KOMICiSl OI[IHWJIA IPOEKT 3MiH, HMIATOTOBJIEHUN YKPaiHCBKOIO
BJIA/IOI0 (3aKOHOIPOEKT Ne 9322)%, y CBIT/II CBOIX IOIEpPeHIX PeKOMeH/IAIii
II0ZI0, 30KpeMa, CKJIaAy Ta MOJeJl NPUUHATTA pimleHb [Jopagdoro rpymnoro
excriepTiB (mani — [ITE) — He3asie)kKHUM OpraHOM, 3aBIAHHSIM SIKOTO € OIliHKa
no6povecHOCTi Ta TpodeCiitHOT KOMIIETEHTHOCTI KaHAUJATIB Ha ITOCany Cyi
KCYV.

Binznauarouu B3ipreBy TOTOBHICTh YKPAiHCBKOI BJIA[U Ta TPOMASHCHKOTO
CYCIILJIbCTBA BUKOHYBATH ii peKOMeHallli, He3Ba)Kaloul Ha arpecUBHY BIIHY
Pociiicbkoi ®enepanii npotu Ykpainu, BeHemilicbka KOMICIsI peKOMeHyBa-
Jla YCYHYTH BIUIUB PENTHHIY KaHAWIATIB Ha MOPSIOK TOJOCYBAaHHS 3’1310M
CYI/iB, JaTU PO3’SICHEHHS IOJIOKEHb 3aKOHOIPOEKTY OO OIPUIIOTHEHHS
Ta ockapkeHHs pitteHb [II'E. Komicis mifinaa BUCHOBKY, IO ii onepenHi KIto-
9OBi peKoMeHparii 6yJay BUKOHAHI, 1 3a3HAYNIIA, 1110 MiCJIsT IPUMHSATTS ITOIpa-
BOK YKpPAaiHCHKHM IIapJIaMeHTOM BOHA IIPOOBKUTH TIOIAHHS 3aIIPOIIOHOBAHUX
KaH/IMJATIB HAa TIOCAy OMHOTO WIEHA Ta OHOro 3acTynHuka wieHa [I'E.

11 gepBHs 2021 p. 6yna cxBaseHa CrpaTerist pO3BUTKY CUCTEMHU IIPaBOCY/I-
ISl Ta KOHCTUTYLIMHOTO cyqounHcTBa Ha 2021-2023 poku (mani — Crpareris).
OcHoBHOI0 MeTO10 CTparterii 040 PO3BUTKY KOHCTUTYIIIHHOTO CY/IOYNHCTBA
€ BH3HA4YEHHs IPIOPUTETIB II0/I0 YAOCKOHAJIEHHSI KOHCTUTYIIHO-TIPAaBOBO-
rO peryJioBaHHs, Hacamiepes 3 MUTaHb HOPsaKy pobopy cynnis KCY, 3a-
Oe3medeHHs iX MOOPOIECHOCTI, TPOdECITHOI KOMIIETEHTHOCTI Ta MOJITHIHOI
HeyIepeI’)KeHOCT], NMPO30PHUX IIACTaB Ta OIEBUX MEXAHI3MIB IPUTATHEHHS
CYIAiB 10 BIIIOBINAIBHOCTI, rapaHTyBaHHs yxBajeHHsI KCY oOrpyHTOBaHIX
plllIeHb 1 BUCHOBKIB, III0 IPYHTYIOTbCS Ha 3aCalaX BEpXOBEHCTBA IIpaBa, Ipio-
puUTeTy IIpaB i CBOOO JIIOVHH, Ha IIHHOCTAX 1 IPUHIUIIAX, BU3HaYeHnX KoH-
CTUTYyLi€0 YKpaiHm’.

2 Commission Opinion on Ukraine’s application for membership of the European Union. Brussels, 17.06.2022
COM(2022) 407 final <https://neighbourhood-enlargement.ec.europa.eu/system/files/2022-06/Ukraine%20
Opinion%20and%20Annex.pdf> (accessed: 03.07.2023).

* CDL-AD(2023)022. Follow-up Opinion to the opinion on the draft Law on amendments to certain legislative

acts of Ukraine on improving the procedure for the selection of candidates for the position of judge of the

Constitutional Court of Ukraine on a competitive basis (Draft Law no. 9322 of 25 May 2023), adopted by

the Venice Commission at its 135th Plenary Session (Venice, 9-10 June 2023) <https://www.venice.coe.int/

webforms/documents/?pdf=CDL-AD(2023)022-e> (accessed: 03.07.2023).

ITpoekT 3aKOHY IIPO BHECEHHS 3MiH IO [eSKHUX 3aKOHONABYMX aKTiB YKpaiHM IIOfO0 YTOYHEHHS MOJIOKEHb

PO KOHKYPCHHII Bin6ip kanpupatyp Ha nocany cynni Koncruryniiinoro Cyny Ykpainu Bix 25 tpass 2023 p.

Ne 9322 <https://itd.rada.gov.ua/billlnfo/Bills/Card/41978> (nara sBeprenns: 03.07.2023).

ITpo CrpaTeriio po3BUTKY CUCTeMH IPaBOCYMIs Ta KOHCTUTYIIMHOTO CyJ09MHCTBA Ha 20212023 poxu: Yka3

ITpesunenta Yrpainu Bix 11 wepsus 2021 p. <https://zakon.rada.gov.ua/laws/show/231/2021#Text> (nara

3BepHeHHs: 03.07.2023).
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YkpaiHi, sika nepebyBae Ha HuUsAXy iHTerparii 1o €C i3 MipKyBaHb BHYT-
PIITHBOI Ta 30BHIIIHBOI JIETITUMHOCTI, CTif 3a0e3MeYuTH BIAMOBITHICTD
MI0JIO’KEHb IION0 NMPU3HAYEHHs CYIIB IHCTUTYLIMHUM CTaHAApTaM CyJOBOI
He3aJIeKHOCTL. [0 TaKUX CTaHAApTIB HaJIeXKaTh, 30KpeMa: CT. 14 MbKHapozn-
HOTO IaKTy IPO TPOMAISHCBKI Ta HONITHYHI IpaBa®, OCHOBHI NMpUHIUIIN
OOH nesanexHOCTI CynoBUX opraHis’, MiHiMasbpHI cTaHAapTH Mi>KHApOITHOI
acomiarii ropucris®. Tak, BignoBinao no OcnoBHux npunnunis OOH momo
HEe3aJIe)KHOCTI CYyOBUX OpPIaHiB:

10. Ocobwu, Bimibpani ms CYLOBHX mOCap, MMOBUHHI MaTH BUCOKI MOpaJILHi
SIKOCT113m16HOCTI, a TAKOXK BIIIHOBIIIHY migbopy i KBam(pu(auuo B raJry3inpasa.
Bynb AKAM METO]I HIIL6I/IpaHHH CYZIiB MYCHTB rapaHTyBaTH BiJ IpU3HAYEHHS
CyAmiB 3a HempaBOMipHUMU MOTHBaMu. [1pu min6opi cyniB He TOBUHHO Oy TH
OUCKpUMIHAILIi IIIO0 TaHOI 0cOOM 3a 03HAKaMHU PacH, KOJIbOPY IIKipH, CTaTI,
peirii, MOJMITUYHUX Ta IHIINX IepeKOHaHb, HAIIIOHAJIBHOTO YM COIIaJIbHOTO
HOXO/KEHHSI, MATHOBOTO CTaHYy Ta iH.; OfTHAK BUMOTa IIPO Te, 100 KaHAUIAT
Ha IOPUANYHY 1Tocany OyB IPOMasSHUHOM BiIIIOBITHOI KpaiHM, He IOBHHHA
POS3TIAIATUCS SIK TUCKpUMIHATIIHA’.

BinmosinHo no €BpormeiichKoi XapTii mpo cratyc cyaais (maui — XapTisy)'
cxBasieHoi 10 sumnas 1998 p., rapaHTii KOMIETEHTHOCTI, He3aJIeXKHOCTI 1 6e3-
CTOPOHHOCTI CYIJIiB, Ha SIKI 3aKOHHO PO3paxOBYy€ KOKHA JIIOJUHA IIPU 3BEP-
HEHHI JIO CyZly 3a 3aXHCTOM CBOIX IIpaB, MAalOTh OyTU BUKJIafieH] B O(iIiiTHO-
My HOKYMeHTi, IIPU3HAYEHOMY ISl BCIX €BPOIENCHKUX JlepsKaB. Cepen BUMOT
y XapTii ciifi 3a3HAYUTH, IO B OCHOBY Bln6opy KaHIUOATIB Ha mocauy cynnai
MaroTh 6yTH MOKJIa/IeH] IXHs 3MaTHICTh BUIBHO 1 HEyIepPeIKeHO OIIHIOBATH
IIPaBOBI MUTAHHS, SIKI HiJIATaTHMe IXHI)OMY PO3IJIsAy, Ta 3aCTOCOBYBATH /10
HUX 3aKOH, He BTPA4al04y BJIIACHOI TiTHOCTI.

PedbopmyBanus mnpouenypu mnpusHadeHHs cyanie KCY HeobxigHe
He TIIBKU ISl TOTO, 100 MPUBECTU YKPAaiHCHKY MOJEIb Y BIiAIMOBIOHICTD
IO TPaBUJ 1 MPAKTUK E€BPOMENCHKUX CUCTEM BimOOPY CYANIB KOHCTHUTY-
LIMHAX YU BEPXOBHUX CY[iB, 30KpeMa Himeuunnu, JIutsu, Icnanii, CIIA
a6o Ecronii. lle 3ymoBieno tum, 1o nepen cyngsmu KCY mocrae Barome
Ta YHIKaJIbHe 3aBiaHHs ‘oxopoHu KoHcTHTYLIi YKpaiHu” mepen MOXJINBU-
MU 3a3iXaHHSIMH Ha Hel 3 60Ky pi3HUX OpraHiB BJIa¥, 30KpeMa 3aKOHOIAB-

¢ MDKHApPOIHUII IIAKT IPO IPOMANSHCHKI Ta MONITUYHI mpaBa, parudikosanuit Ykasom IIpesunii Bepxos-

Hoi Pagu Ykpaincekoi PCP Ne 2148-VIII (2148-08) Bin 19 sxoBTHst 1973 p. <https://zakon.rada.gov.ua/laws/
show/995_043#Text> (nara 3seprenss:: 03.07.2023).

OCHOBHI NIPUHITUIIN He3aJIeKHOCTI cynoBux opraHis CxBaseHi pesomoniamu 40/32 ta 40/146 T'enepanpHOI
Acam6irei Bin 29 nucronana Ta 13 rpyaus 1985 poky <https://zakon.rada.gov.ua/rada/show/995_201#Text>
(mara 3BepHenHst: 03.07.2023).

IBA standards for the independence of the legal profession (Adopted 1990) <https://www.ibanet.org/
MediaHandler?id=F68BBBA5-FD1F-426F-9A A5-48D26B5E72E7> (accessed: 03.07.2023).

OCHOBHI IIPUHIIMIIH HE3aJIeKHOCTI CyIOBUX OpraHis (H 7).

€sporteiicbka XapTist mpo craryc cyauis Bin 10 smmas 1998 p. <https://court.gov.ua/userfiles/05.pdf> (mara

3BepHeHHst: 03.07.2023).
IIPABO
15 &KPAIHVI
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voi. Koncrurymiitne “mpaBocynas’ He MO)Ke OyTH IMIIPOBI3OBaHUM, 1 0de-
BHUJHA HEKOMIIETEHTHICTh CY//IiB MO>Ke BiTOOPAa3UTUCH Yy PIllIeHHSIX OpraHy
KOHCTHUTYIINHOI IOPUCOUKIIIT, SIKi TOBUHHI 0a3yBaTHCs Ha IPYHTOBHIN apry-
MeHTalli Ta CIIUIbHINA IMO3UIIII CYyAy Y CTPOKH, BU3HAYEH] 3aKOHOM Ta peria-
MEHTOM.

EBosToniro KOHCTUTYIIHO-TIPAaBOBOTO peryaoBaHHs 1o6opy cyanis KCY
MO>KHA YMOBHO IOAUINTH HA IeKUTbKa eTamiB. Tak, mepIinii eTan po3novyas-
cs1 y moromy 1992 p., konu 6ynu BHeceHi 3minm 1o Koncrurynii Ykpainwm,
3TIIHO 3 SKMMH IIepeBipKa Ha BiANOBiAHICTE KoHcTUTYMLIl YKpaiHu 3aKOHIB
Maja 3[IMCHIOBATUCS 32 MOJEJUIIO CY/IOBOTO KOHCTHUTYIIITHOTO KOHTPOIIO,
aje 3 ypaxyBaHHSIM eJIeMEHTIB aIMIHICTPAaTUBHOI Iopuciaukiii. Peasnizamito
3aBJaHb 3MIIIAHOTO KOHCTUTYIIMHO-aAMIHICTPaTUBHOTO CYyIy 3/[1MCHIOBaB
“Koncruryniitauit Cyn Yipaiau . BignosimHo mo Koucrurytii ta 3akonHy
“IIpo Koncruryniitnuit Cyn Ykpainn ' cxiag KCY maB npusnadatucs Bep-
xoBHOIO Panoro Vkpainu cTrpokom Ha mecATh pokiB. [Ipomnosuirii npo nepco-
HAJIBHUN CKJIaf cyanis nogaoThb ['onosa Bepxosnoi Pagu Ykpainu ta I1pesn-
OEHT YKpaiHU y PIBHIN KIIBKOCTI, 32 IIOTOIKEHHSAM. Y pa3l HEeLOCATHEHHS
3TOI¥ KaHAHUJATYPHU MONAIOTHCS BifmoBinHO 1o Koncrurynii Ykpainu'?. [Ipy-
TH eTall PO3BUTKY KOHCTUTYIIMHO-TIPAaBOBOTO PETYIIOBAHHS NOOOPY CYI/IiB
KCY mnos’sisanuit 3 yxBajeHHsIM 3akoHy Ykpainu “ITpo KoncrurymiitHuit
Cyn Ykpaiau”, cTaTTsIMu 7, 8 SIKOTO BU3HA4YaBCsI TUTBKU HMOPSIIOK TPU3HAYEH-
Hs cyanis KCY BepxoBHoto Panoro Ykpainu ta 3'i3nom cyaniB Ykpainu, xoda
BIIIOBITHO 1O 4. 2 cT. 6 3akony Ykpaiuu “IIpo Koncruryuiitauit Cyn Ykpai-
uu”, ‘Tlpesunent Ykpainu, BepxoBua Pama Ykpainu Ta 3’i3n cynuiB Ykpainu
NpU3HAYa0Th 10 1IicTh cyaniB Koncrurynitnoro Cyny Ykpaiaw . Tpertim
etarioM OyJ1o yxBajeHHs 3akoHy Ykpaiau “IIpo Koncruryniitauit Cyn Ykpai-
Hu ', HOpMamu sIKoro 6yJIo BperyaboBaHO HOpsifok Bimbopy cymmis KCV.
13 rpynas 2022 p. Leil JOKyMeHT OyB CYTTEBO BIOCKOHAJICHHI 3 ypaXyBaH-
HsIM BucHoBKiB BeHemilicbKoi KOMICII Ta IOIIOBHEHU, 30KpeMa, I1aBowo 21,
SIKOIO BH3HAYA€THCSI MOPSIOK BinOOpy KaHmuaaTyp Ha mocany cynuai KCY',
30KpeMma, cT. 10! BU3Ha9a€e KOHKYPCHI 3acagyl BitOOpPy KaHIUAATYp Ha ITOCATy
cynai KCY. Bepxosna Pana Ykpainu 10 gepBH:a 2023 p. npuiiHaAIa 3a OCHOBY
IIPOEKT 3aKOHY IIPO BHECEHHS 3MIH /IO IeIKUX 3aKOHO/IABYUX AKTIB YKpaiHU

"' TIpo Koncrurymiitanit Cyn Ykpainu: 3akon Ykpainu Bif 3 yepsus 1992 p. Ne 2400-XII <https://zakon.rada.
gov.ua/rada/show/2400-12#Text> (mara 3BepHenHs: 03.07.2023).

Petro Martynenko, ‘Présentation de la Cour constitutionnelle d’Ukraine’ in Cahiers du Conseil Constitutionnel
Ne°16 (Dossier : Ukraine) Juin 2004 <https://www.conseil-constitutionnel.fr/nouveaux-cahiers-du-conseil-
constitutionnel/presentation-de-la-cour-constitutionnelle-d-ukraine> (accessed: 03.07.2023).

ITpo Koucruryuiiauit Cyn Yrpainu: 3akon Ykpainu Bif 16 5xoBTHs 1996 p. Ne 422/96-BP <https://zakon.rada.
gov.ua/rada/show/422/96-%D0%B2%D1%80#Text> (nara 3Beprenns: 03.07.2023).

ITpo Koucruryniiamit Cyn Ykpainu: 3akon Ykpainu Biz 13 mumms 2017 p. Ne 2136-VIII <https://zakon.rada.
gov.ua/rada/show/2136-19#Text> (nara 3BepHenHs: 03.07.2023).

IIpo BHeceHHsI 3MiH [0 [esSKHX 3aKOHOJABYMX AKTIB YKpaiHM IIOLO YHOCKOHAJEHHs IOPSIKY Binbopy
KaHAu#aTyp Ha mocaay cyani Koncruryniiinoro Cyay YkpaiHu Ha KOHKYPCHHX 3acafiax: 3aKOH YKpaiHH
Bim 13 rpymus 2022 p. Ne 2846-IX <https://zakon.rada.gov.ua/rada/show/2846-20#n85> (nara 3BepHeHHs:
03.07.2023).
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IIJO/I0 YTOYHEHHSI II0JI0’KEHb PO KOHKYPCHHI BinOip KaHAUAATYp Ha IIOCamy
cynni KCY (3akonompoexT Ne 9322)°.

Bupimryiouw, sk 3mificHIOBaTH BifOip CyI/IiB KOHCTUTYLIIMHUAX CY[IB, CIIif
BPaxOByBaTH HU3Ky (paKTOpiB. BusHaueHO, 1110 y CBITOBil KOHCTUTYIIMHIN
IIPaKTHUIII ICHYIOTh TPU OCHOBHI METORH BinOOpy: IpU3HAYCHHS, KOHKYPCHUI
Bin6ip 1 oOpaHHs. [I7Is1 KOXKHOTO 3 ITUX METONIB IepenOadeHi IMeBHI KpuTepii,
SAKAM IOBUHEH BIANOBIIATH KAHAUAAT HAa IIOCAAy CyAIl KOHCTUTYIIMHOIO
CYIy, HalIpUKJIAJ BiK, HAI[IOHAJIbHICT, BU3HAHHS Y cpepi ITpaBa, IOIepeHii
IOPUIUYHHH CTaX, 1100 BBaKaTHCs KBasiikoBaHUM. OKpPIiM IIBOTO MOXYTh
3aIpOBA/IKyBaTUCS KOJIEKTUBHI KpuTepii. Tak, Mo>ke 6yTH 3aripoBaykeHa BU-
Mora, 11100 npuHaiMHi 50 % CyniB KOHCTHTYIINHHOTO Ccyny Oynu BimibpaHi
3 CYAIIB amessAmiiHuX CyI/iB, abo 1106 1ricts cyami KCY i3 BiciMHamusaTu
6ynu obpaHi 3’i3mom cynniB Ykpainu (1/3). 27 nunus 2023 p. Bepxosna Pana
YKpaiHu BUKOHaja BUMOT'Y €BpOIEINChKOI KOMICII 171 TIOYaTKYy I1eperoBopiB
npo Bctyn Ykpainu go €C Ta yxBanuia 3akoH mpo Binbip cyanis KCY' 3a
y4acTl MDKHaPOJHUX €KCIIEPTIB, B IKOMY BU3HA4MJIa HOBI IIpaBUjIa KOHKYPCY
no KCY Ha 0cHOBI KpallluX MPaKTUK, B IKOMY Bi3bMYTb y4acTh MDKHAPOJHI
€KCIIePTHU Ta IIPeICTAaBHUKY BeHenificbKoi KoMicii.

Konuenmyanvni Gumozu do npoyedypu 0o6opy cydoib
00 op2aniB KoHCMUMYyYiiiHOT 1OPUCOUKYIT: AHANI3 MIXKHAPOIHO20
3axonodabecmba ma cydoBoi npaxmuku

KoHcTuTynifiHa NeMOKpaTis I'PYHTY€ETbCA Ha ifeaji JiTKOrO pO3MOILTY
MIOBHOB&)KEHbB, 1 TOMY HAaMKpAIIHW METOA BimOOpy KOHCTUTYLIMHHUX CyI/iB
Mae OyTH COPOMOKHHM: a) FapaHTYBaTH a00 MaKCUMI3yBaTH IOJITUIHY He-
3aJIeKHICTh; 0) BU3HAYATHU SIKOCTI CyIJl Ta MOCBiN y cepi KOHCTHTYIIHHO-
ro mpasa abo npodeciitny komrereHito. [I1o6 cyMIiHHO BHKOHYBaTH CBOI
¢ynKii, cynai MaroTh OyTr IpodeciiiHO KOMIIETEeHTHUMU, IIOJIITUIHO HeyIe-
Pe/KeHNMHU Ta He3aJIKHUMH BiJl HEIIPaBOMIPHOTO BILUIUBY.

J1g cynniB KOHCTUTYIIMHUX Cy[iB Ha3BUYANHO aKTyaJbHUM € NIUTAHHSA
nerituMHOCTI. KoskHMIT opraH my61i9HO1 BiIaiui OOTPYHTOBYE CBOIO JIETITUM-
HICTb 3a JOIIOMOT OO PI3HOMaHITHUX KpuTepiiB. Tak, opranu npeacTaBHULIBKO]
BJIAIU 6YI[YTB JIETITUMHUMUA gepes iX BI/I60pHI/II71 XapakTep, 1110 3yMOBJIEHUN
BUOOPOM IPOMAJISIH CBOIX IIPe/ICTaBHUKIB. JIENiTUMHICTD KOHCTUTYIMHUX CY-
nmiB 3a3BU4ai 6a3yeThcst Ha iHITOMY. OIHIM i3 HOTEHIIITHIX JIKePeJI JIETITUM-
HOCTI € MOJITAYHA HEe3JIEKHICTh CYIJIB — IIUPOKA KAaTeropis, BKIIOYAIOYN
HEe3aJIeKHICTD BiJl OpraHiB Aep>KaBHOI BJIAIH, HOJITUYHUX MAPTIiH, BIUIUBY 31

1o TIpoexT 3akoHy IpO BHECEHHs 3MiH /IO JesSKNX 3aKOHOAABYMX aKTiB YKpPAiHMU IOJI0 YTOYHEHHS [OJIOKEHb
PO KOHKypPCHUII Bin0ip kanaunaTyp Ha nocany cyani Koncruryniitnoro Cyny Ykpainu Ne 9322 Bin 25 TpaBHs
2023 p. (1 4).

17 3akon Ykpainu “TIpo BHeCeHHsI 3MiH /10 IeSIKIX 3aKOHONABYMX aKTiB YKPAiHU 100 yTOYHEHHS II0JI0XKEHb
PO KOHKYPCHMI Bin6ip kKanaupatyp Ha nocany cyani Koncruryuiitaoro Cyay Yipainn” IpUiHATO B IIUIOMY
27 muamast 2023 p. <https://itd.rada.gov.ua/billnfo/Bills/Card/41978> (naTa sBepHenss: 03.07.2023).

ITPABO
. Qkentin
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CTOPOHM NOIITHKIB. OCKIIBKY BOHU € BIIbBHUMH BiJl HapTIMHOTO YIEHCTBA YU
BUOOPYMX OOIISTHOK, BBXKAETHCS, 110 TAKUM YUHOM CYAJl KOHCTHTYIIITHIX
CYZIiB MAaTUMYTb Kpallli MOKJIMBOCTI /JIsI HeylepeIKeHol IOpUIUIHOI OIliH-
KA “OpaBHJIBHOrO  TIYMadeHHS KOHCTHUTYINI Ta 3IifICHEHHS IHIIMX CBOIX
IIOBHOB@)XE€Hb. [HIIIMM HNOTEeHIINHUM JI>)KEPeJIOM JIETITUMHOCTI € IXHIN JOCBif
y cdepi KOHCTUTYLINHOTO IpaBa. BinmoBigHo, mist TOrO, 11100 MO3UIIii Cy//IiB
Oynu 30cepelyKeHi Ha KOHCTUTYIII, 3aKOHI, @ He Ha ITOJIITUII YH MTapTisX, eKC-
HEepPTHICTH y TaIy3i IpaBa Mae OyTH €JUHUM BiIMOBITHUM KpHUTepieM Bin6o-
py. Ha Hamry nymky, BuGip cinig poOUTH cepes KOHCTUTYIIIHUX “eKCIepTiB”,
110 HAaOJIIDKAE 10 TIPOIIO3UIII0 0 MPAKTUKH aTeCTallii, KOJIM KOHCTUTYLINHI
Cynni BimOMpalOThCsl HA OCHOBI KOMITETEHIIIl IHIIIMM CYIOBHM OpraHOM (Ha-
npukian, [eHepaabHOO pamoo cynaiB B [cmanii).

[IiHHICTh TaKOI BUMOTH ITIOXOAUTH Bifl 3MATHOCTI CYIAiB AUBUTHUCS Ha pedi
iHakIe, HbK oOpani monituku'®. ToMmy 0co6IMBO BaXKJINBUMH B IIPOIIECi Bif-
60py € Tpu CyIIIBCHKI SIKOCTI: IOBara O OCHOBHUX IIPaB; BIAMIHHI IOPUANYHI
3HAHHS; He3JIeKHICTD CY/I’)KEHb.

3a3BuYal MU OYiKyeMO Bi Oynb-SIKUX CYAIIB HE3aJeKHOCTI CY/I)KEeHb IS
yXBaJIeHHSI HeyIlepeI)KeHUX pillleHb, 30KpeMa, BOHU He IOBUHHI OyTH yIIe-
peKeHUMH Ha KOPUCTh OIHIEL 31 CTOPiH, He TOBUHHI MaTU OCOOUCTUX 1HTe-
peciB y cipaBi Ta He IOBHHHI MaTH a)eKTUBHUX 3B’ S3KIB 3 KOIHOIO 31 CTOPIH,
MaTH iMyHiTeT 10 Kopynuii. OCHOBHE IIpU 3alIPOBA/I)KEHHI TAKOTO KPUTEPIIO
1o60py, IO CyI/ii OOTPYHTOBYBATHUMYTb CBOI PillIeHHSI IPABOBUMHU [ Kepeia-
MM, BIJIIOBITHO [0 BIAIIOBITHUX 1 HAJIEXKHUM YUHOM IIO/IaHUX T0Ka31B, 3BAXKY-
109U aPTYMEHTHU CTOPIH MPOTHU NOBeleHNX (PaKTiB, BUKOPUCTOBYIOUU PaIlio-
HaJIbHI Ta pO3YMHI IIPAaBOBI METOIU.

[TpoTe mOBHA He3aJeXHICTh CY/KEHHs, TOOTO BIICYTHICTH OYAb-SIKOTO
30BHIIIHBOTO BIUIUBY Ha CYIOBY apryMeHTAllilo, € 11I03i€10. Mu 3HaeMo, 1110
Ha CyZAJiB, SIK 1 Ha Oy/b-sIKy COIliajli30oBaHy JIIOAWHY, HEMHUHYy4Ye BILUINBAIOTh
Yy CBOIX CY[’KEHHSAX IXHI IIOJITHYHI Ta PEJIIriiiHI IepeKOHAHHs, OCBITA, KOH-
TEKCT colllaji3alli, pempe3eHTalis IpaBoBoi cucteMu Toio. Kpim toro, mpa-
BOBI JIKepeJIa, TaKl AK 3aKOHOIAaBCTBO Ta KOHCTUTYIIIi, € K IPOAYKTOM, TaK 1
IPKepeJIOM MOJITHYHUX PO30DKHOCTEeH. 30KpeMa, HaCJIIKHU PillleHb KOHCTHU-
TYIIHUX CYAiB, 6€3CYMHIBHO, € IOJITUYHUMH, OCKUIBKM iXHill 00’€KT €
nonitugHuM” . Bucnosmorounck MoBoo I'. Xapra, 6yaropomgHa Mpist 3auu-
HI1aeTbcs Mpiero. biraroponna Mpist

€ TIepeKOHAaHHSIM, MOXJINBO, Bipoo, M0 <...> MOXHa HaJaTU TMOSICHEH-
HsI Ta BUIIPaBIAHHS 3araJIbHUM OYiKyBaHHSIM CTOPIH Yy CyZOBOMY IIpoLieci,
110 CYAJl IOBUHHI 3aCTOCOBYBAaTHU IO IXHIX CIIpaB ICHyIOUe 3aKOHOIABCTBO,
a He CTBOPIOBATH IJIsI HUX HOBUI 3aKOH, HABITh SKIIO TEKCTU MEBHUX KOH-

5 D Grimm, ‘What Exactly is Political About Constitutional Adjudication?’ in Lafried C (ed), Judicial Power:
How Constitutional Courts Affect Political Transformations (Cambridge University Press 2019) 308-9.
19 Ibid 308.
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CTUTYIINHUX MTOJIOKEHb, CTATYTIB 9H IIPELeNIeHTIB, 3TAETHCS, He IPOTIOHYIOTh
9iTKOTO BUpilIeHHS™.

Orxe, AKO1 He3aJIEKHOCTI CyJUKEHb MA MOKEMO PO3YMHO OYIKyBaTH BiJ
KaHOUOATIB Ha IOCAAM CYAJIB KOHCTUTYyHiHUX cynis? [lo-mepie, mMoxHa
OYIKyBaTH, I110 BOHU HE MAaTUMYTh YU IIPUITMHSATD OY/Ib-5IKi 3B I3KH 3 ITOJIITUY-
HuMHu naprismu. [le nmutanus npodeciithoi eruku. [Ipore 1e He rapanTyBa-
THMe IIOBHOIO MIPOIO MHOJIITUYHY HE3aJIeKHICTb, SIKIO CYIAiB NpU3HA4YaTH-
MYTb IIOJITHYHI Cy0 €KTH, Taki SIK Ipe3uieHT 4M mapyiaMeHT. lle crBopioe
MOJIITUYHY 3aJIeKHICTh. KpiM TOro, MOJIITUYHY 3aJIe)KHICTh MOKHA I01aTKOBO
KOHTPOJIIOBATH Yepe3 BiIOKpeMJIeHHs Yacy IpU3HaYeHHs Cy /1B Bifl IepiofiiB
BUOOPIB IHIITUX MOJITHYHUX IHCTUTY LI, OfHAK HaBITh Y X BUITAKaX IIPO-
6s1eMa He 3HUKAE IOBHICTIO; BiJ] CYiB, 5IKi, MOYJIMBO, CKOPUCTAJIUCS TTOCITY-
T'OI0, BCE OTHO OYIKY€ThCSI B3aEMHICTh a60, MPUHANMHI, BIPHICTh OYiKyBaH-
HSIM THX, XTO JIOIIOMIr iM OTPUMATH CBOIO IOcamy?'.

HesanexxHicTh CygoBoi BiIald MOKHA PO3YMITHU SIK YaCTUHY CXeMH PO3[l-
JIEHUX IIOBHOBa)KE€Hb, SIKa TapaHTY€ BEPXOBEHCTBO IpaBa. OfHIEIO 3 Bax-
JIUBUX IPUYUH, YOMY TOJITHYHA HE3aJeKHICTb MA€ 3HA4YEHHS, € Te, IO
MOJIITUYHA 3aJIeKHICTh IIKOAUTH po3noniny Biaaau. Cynnl KOHCTUTYLIHHUX
CYI1B € BAKJIMBUMU, OCKUIbKY BOHU IIOBUHHI IPUHANMHI MaTA MOXJINBOCTI
BIUIMHYTH Ha 3MiHU a060 Yepe3 BIIXWIEHHS IPOEKTIB PO BHECEHHs 3MiH Ta
IOOTIOBHEHb 10 KOHCTUTYIIil, KOHTPOJIb KOHCTUTYIINHOCTI 3aKOHIB, SIKi CTOCY-
I0TbCS NMOJMITUYHUX 3MiH. Cy/OBy He3aJIe’KHICTh TaKO>K MOJKHA PO3YMITHU SIK
cBOOOZLy OKpeMOro Cymji Bil CTpaxy, IPUMYCY, BUHATOPOAH I OY/Ib-SIKOTO
IHIIIOrO HEHAJIE)KHOTO BILUIMBY, AKMI MOKe CIIOTBOpUTH Aii cyanl. Hesamex-
HICTB CyJly Bifl IHIIAX IHCTUTYI1 Ta IHTEPECIB € ITePelyMOBOIO TAKOI JIETITUM-
HOCTI, ajie IbOTO HeJOCTAaTHBO. TakoX HeOOXiTHO, 11100 KOHCTUTYIIIHUI CYI
6yB MOJITHYHO HEUTPAIBHIM. MexXaHi3M ITpu3HadeHHs CY//IiB Ma€ I1e Bpaxo-
BYBAaTH.

[IpaBuia mpusHaveHHs CYAIiB MOXYTh OyTH c(OpPMYIbOBaHI 3 MeETOIO
3abe3nedeHHs MOCTIHOTO [IIaJIOTy MK KOHCTHTYIITHUM CY/IOM Ta IHIIAMU
HOJITUYHUMU Cy0’€KTaMU 3 IUTaHb TIIYMadeHHs KOHCTHUTYIIil, HAIIPUKIIAL,
Yepes 3aIPOIICHHS 10 BUCYHEHHsI IT0CaJl BUKOHABYOI BjIagy a00 IpU3HAYEH-
Hs1 TapJIaMEHTOM CYAJIB /ISl 3a0e3IeYeHHsI TOTO, 11100 KOHCTUTYIIIHUI Cy[
3aJIUIIABCS BiOOPaXKeHHSIM YChOTO CYCIUIBCTBA. Taki mpaBuia MaloTh OyTH
cdopMyIIbOBaHi Iy’Ke PeTesbHO, 11100 ‘3a06e3MeYNTH HiATPUMKY TeMOKPaTHI-
HOI JIETITUMHOCTI Cy0BO1 Biiain 6e3 3anpoBaKeHHsI GOpMU MO TH3AIIIT, SIKa
3HIDKYE SIKICTh IPU3HAYEHUX CYAIB i IIePETBOPIOE CY//IiB Ha MOTITHKIB ».

2 H Hart, ‘American Jurisprudence Through English Eyes: The Nightmare and the Noble Dream’ in Hart H,
Essays in Jurisprudence and Philosophy (Clarendon Press 1983) 123—44.

21 ] A Griffith, The Politics of the Judiciary (Fontana Press 1997) 10.

2 K Malleson, in ‘Introduction’, Malleson K, Russell P H (eds), Appointing Judges in an Age of Judicial Power:

Critical Perspectives from Around the World (University of Toronto Press 2006) 6.
19 @KPAIHVI

€C-T1 « LN » €20T « UHIVAMA OdVdII




Oxkcana lllep6aniox, Jlaypa bsosa

HuHi icHYIOTh pi3HOMaHITHI MeXaHI3MHU BiIOOpPY CYI/iB, 30KpeMa: IpH-
3HAYEHHs MPEe3UIEHTOM OTHOO0COO0BO; IPU3HAYEHHS IIABOIO ypsay (i3 3a-
TBEPIKEHHSIM ITapJIaMEHTOM ); IPU3HAYEHHS IJIABOIO IEeP>KaBU 3a IPOIO3U-
LI€l0 TapJIaMeHTy; IpPU3HAUYeHHs IapJIaMeHTOM; IPU3HAYeHHs OpTaHaMH
CYI/IIBCBKOTO CaMOBPSIyBaHHs; OOpaHHS TpoMajssHaMu; cepTudikaris
(ckyalaHHS CITeNiaIbHOTO ICIUTY, IPOXOMKEeHHs ciBbecinu abo oTprMaH-
Hs neBHOi kBamidikamii). Cepen maHux Meroxis pociaigauky [1.-E. Barnmam
i I. b. XaTT BifmaioTh mepeBary crocoOy BUIIQJIKOBOTO BimOopy, SKHil, Ha
iXHIO IYMKY, JOTIOMarae moOaynTH IepeBaru Ta HEeJOJIKMA LHX iHIINX CIIO-
co6iB Bin6opy*

Bu6opu MaroTh nepeBaru B TOMYy, IO BiIOMPAIOTh IIUPOKO MPHUITHATHIX
KaHIU/IATIB 1 OOIPYHTOBYIOTH CBOIO JIETITUMHICTh HapOITHOIO 3rofo0. IcTo-
pUIHO BOAYAETHCS, 1110 BUOip cynmis, npuHaiimui B CIIIA, mounHarouu 3 emno-
xu [I)kekcoHa, sikuii 6yB BMOTMBOBAaHUI Oa’KaHHSIM 3abe3leduT HapONHY
JIETITUMHICTD CYHiB, 1100 ¢ I[OSBOJII/ITI/I iM edeKTUBHO KOHKYpyBaTH 13 3aKo-
HOZIaBYOIO Ta BUKOHABYOIO Biaoio . Ileit cmoci6 mMae HemosiKu, 30Kpema:
miis Toro o6 6ytu o6paHuM, ocoba Mae 6yTH IpUBAGIUBOIO ISt BHOOPIIIB,
1 TOMy KaHIUAATH, SIKIi MOAUIIOTH a00 HiATPUMYIOTH MOMISAAN OiIbIIOCTI,
MalOTh IlepeBary; BUOOPH IMOJITH3YIOTH Ipollec Bimbopy. Tak, BepxoBHuit
cyn CIIA, manpuknan, y crupasi Gregory v. Ashcroft®, sanepedyBaB Oymb-
Ky KaTeTOPUYHY BiAMIHHICTh MK OOpaHUMM CYAISIMU Ta IHIIUMU IIpefi-
CTaBHUKaMn’®. Bubopu HamaioTh IepeBary XapuaMaTUIHUM KaHOHAaTam”
sIKi He 000B’SI3KOBO € HAMKPAIIUMU CYAIsIMH. KO CyniiB 0OMparoTh iHIII
cynni, mpobieMa Moke OYTH MeHII ITOMITHOIO, OCKIJTbKA BOHU, IMOBIpHiIire
3a Bce, OymyTh Kpaiile moiHOPMOBaHi PO SKOCTI KAHIUAATIB SIK CYIIi, ajie
Ile He 3HUKae. Hemae sxomHO1 rapaHTi'l', 110 IOPUAUIHUN IIOCBIJ ITOTEHIITHIX
KaHAuaaTiB Oyne enuHuM (a60 HaBITH OCHOBHMM) KpHUTepieM Bin6opy. Takum
YHHOM, BUOOPH, SIK TPOMa/IsTHAMM, TaK 1 IHIIIMMHE CYI/ISIMU, € HETTPUBAOIUBUM
METOIOM BinOOpPY, KOJIM METOIO € CTBOPEHHS JIETITUMHOCTI, 3aCHOBaHOI Ha
KOMIIETEHTHOCTI Ta MOJITUYHIN He3aJIeKHOCTL. ToMYy SIKIIIO MU XO4eMO MaTH
He3aJIeKHAM KOHCTUTYLIMHUI CyJl, MM IIOBUHHI HAMAaraTUCA MaKCUMI3yBaTH
110T0 MOJITUYHY He3aJIeKHICTb.

[TpusHaueHHs € HANIOIINPEHIIIIUM METOJOM BiIOOPY BEpPXOBHUX i KOH-
CTUTYIIMHUX CYAIiB y KpaiHaX 3MillIaHOI ccTeMU. Y OIIBIIIOCTI KpaiH 1ie Ipu-
3HaYeHH: 3[I1MICHIOETHCS BUKOHABYOIO BIafo0. [Jo KpaiH, sIKi BUKOPUCTOBY-

2

[

Pierre-Etienne Vandamme, Donald Bello Hutt, ‘Selecting Constitutional Judges Randomly’ [2021] 27 (1) Swiss
Political Science Review 107-27.

2 P L Dubois, ‘Accountability, Independence, and the Selection of State Judges: The Role of Popular Judicial
Elections’ [1986] 40 Southwestern Law Journal 35.

Gregory v. Ashcroft, 501 US 452 (Supreme Court of the United States, 20.06.1991) <https://supreme.justia.
com/cases/federal/us/501/452> (accessed: 03.07.2023).

% W Bunting, ‘Election-By-Lot as a Judicial Selection Mechanism’ (2006) 2 NYU Journal of Law & Liberty 187.
¥ B Shamir, ‘Ideological Position, Leaders’ Charisma, and Voting Preferences: Personal vs. Partisan Elections’
(1994) 16 Political Behavior 265-87.
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I0Th YPsIOBe IPU3HAYEHH IS BiTOOPY CBOIX Cy[/IiB, HaleXaTh APreHTHHa,
Ascrpamnis, Kananma, Yexist, Yropuuna, [umis, [3painb, Mekcuka, Hami6is,
Hosa 3enanpist, ®ininminy, [TiBnenna Adpuka, Benuka Bpuranis, Crony-
yeHi [lITatu Amepuku. Hanpukiaz, BUKOHaBYa, 3aKOHO/IaB4a Ta Cy/IOBa I'UlI-
KM BJIaIM MOXYTb PO3INOAUIATUA Npu3HadeHHs: KoHcTuTyniiinus cyn Itamii
3 ICATHAAUATU OCIO BKIIIOYAE ITSITh IOPUCTIB, SIKUX MPU3HAYAE CY/IOBA BJla-
1a, TSITh — MAPJIAMEHT 1 I SITh — npe3uaeHT. Koau 3amissHui 3aKOHOMABYNIA
OpraH, MOKYTb ICHYBaTH II€BHI BUMOTH [I0 NPEICTABHUIITBA IOTITHIHUX
HapTiil, KOJIU KO>KHA OCHOBHA ITAPTist Ma€ IPUHANMHI OTHOTO CYJ/II0 B Cymi®.

bBesyMoBHO, aHi BuOOpH, aHi IpU3HAYeHHs He FAPAaHTYIOTh BiOOPY Ha OC-
HOBI BIJIIOBIJHUX KPUTEPiiB, MOKHA BIJATU IlepeBary TaKOMY MeXaHI3MY
1o60py CymaiB KOHCTUTYIIHHOTO CYOy sIK ceprudikaris, sskuil 6e3mnocepen-
HbO 6a3yeThcs Ha KoMreTeHTHOCTI. PopMu ¥ioro peamisaiii MOXyTb 6yTH
pisauMu: abo croiB6ecina, abo meperisin npodino kanaumata/CV Hesamex-
HOIO KOMICIEIO eKCIIePTiB Ha OCHOBI 3araJIbHOIOCTYITHIX KPUTEPIiB Binbopy.
OnHak HeOOXITHO 3HAMTHU ITeBHUI MeXaHI3M IJIsi BUOOPY CYI/IB i3 Ii€i rpynu
cepTrdiKOBaHNX KaHANUIATIB — IPUHANMHI, KOJIM KUIBKICTh OCTaHHIX IIePEBH-
IITy€ KUIBKICTD IOCaN, IKi TOTPiOHO 3artoBHUTH. Hale)kHOI0 MOTHBAIIIEIO IS
3aIpOBAIKEHHS TAaKOTO BiIOOPY € He MeNOoJiTH3AIisA Cydy, a JeroJiTH3aIisa
nporecy Binbopy. I ogikyerbcs He Te, 110 Cyai 6utbime He OyayTh HOTITUIHO
yIepemKeHi; Ie Te, 10 BOHU CTUKAIOThCS 3 MEHIINMU CTUMYJIAMH IisITH Ha
OCHOBI IAPTITHUX MOTHBIB, 1110 € BUT1THUM 3 TOYKH 30pPy HE3JIEKHOCTI CYI-
niB. be3 JOCTaTHHOTO 3HAHHS Ta PO3YMIHHS KOHCTUTYIIIITHOTO IIpaBa MaitoyT-
HBOTO “CyAi~ € PU3UKU, CYI CTaHe MOJITUIHO 3aJIeKHUM.

Ha namry nymky, KOpucHUM € Binbip KOHCTUTYILIMHHUX CYOIIB 32 IOIO-
MOTOIO JIBOETAITHOTO IIPOIleCy: HOIepeiHii BinOip BiMMOBITHUX KaHANUIATIB
IIUISIXOM T1epeBipku mobpodecHOCTi Ta ceprudikariii, To6TO Bindip KaHIH-
maTiB, SIKI MAIOTh BIAIOBIAHY (FopuANYHY) KBati(ikamio.

[Iepmnii eranm Ma€e Ha MeTI MaKCHMI3yBaTH IIOJITUYHY HE3aJIE€KHICTh,
a IPYTHI rapaHTyBaTH IPOdeCciiiHy KOMIETeHTHICTb. MeTOo0 MeXaHi3My Bil-
60py € MaKCHMI3yBaTH CTUMYJIH CY//IiB YXBATIOBATH PiIlIeHHs Ha OCHOBI ITpa-
BOBHX, a He MOJITUYHUX MOTHUBIB. ONHaK BUHUKAIOTh NIPAKTUYHI IIUTAHHS,
SIKi CJTi BpaxyBaTHU IIpU po3poOli criocoby no6opy CyAmiB KOHCTUTYIIITHIX
cyniB. 30KpeMa, HeOOXITHO MPUALIATH OLTbIIIe YBaru AETaJIsIM IIPOLECY Bill-
60py Ta MiHIMI3yBaTH PU3UKH yIepeIKeHOCTI KoMicii 3 Bimbopy. Leit minxis
giTKO chopmyBaia BeHeriiicbka Komicist y BucHOBKax 1110710 aHaJIi3y 3aKOHO-
IIPOEKTY W00 YTOYHEHHS ITOJIOKEHDb PO KOHKYPCHUM Binbip KaHAUAATYpP
Ha rocany cyani KCY».

# Elliot W Bulmer, ‘Judicial Appointments’ (International IDEA Constitution-Building Primer 4) <https://www.
idea.int/sites/default/files/publications/judicial-appointments-primer.pdf> (accessed: 03.07.2023).

¥ CDL-PI(2022)046. Ukraine — Urgent Opinion on the draft law “On Amendments to Certain Legislative
Acts of Ukraine on improving the procedure for the selection of candidates for the position of judge of
the Constitutional Court of Ukraine on a Competitive Basis”, issued on 23 November 2022, pursuant
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BuchHosku. Y mporeci Binbopy cyanis KCY BaximBo BpaxoByBaTH Takxi
daxTOpH: He3aJIeKHICTh CYZOBOI BJIAIN BiJl BAKOHABYOI Ta 3aKOHOJABYOI BJIa-
nu; 3abe3redeHHs penpe3eHTaTUBHOCTI Ta IHKIIO3UBHOCTI CY[/IiB, 0COOJIMBO
IIIOZIO CTaTi, CTATyCY, €eTHIYHOTO OXO/KEHHSI Y1 ITOXO/)KeHHSI; 3a0e3edeHHsI
toro, 1106 cynai KCY Oynu mocraTHbO sSIKiCHUMU Ta KBaTiiKOBAaHUMHU MIJIsI
peaisarii cBoiX MOBHOBaKeHb. [Ipy opMyBaHHI KOHCTHTYIIITHOTO Cyny
BXJINBO Y3TOAMTH Ta 30aJIaHCYBATH JIBi TOTEHI[INTHO IIPOTUJIEKHI TOTpe6H,
a caMe: He3aJIe)KHICTb OpraHy KOHCTUTYIIIHOI IOPUCHUKIIII Bi BTPy4YaHHS
OpraHiB JIep>KaBHOI Biasu Ta 3abe3neunty mpodeciitHi cTaHmapTu i 106po-
gecHicTh cynai KCV.
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Oksana Shcherbanyuk
Laura Bzova

REFORMING THE PROCEDURE FOR SELECTING JUDGES
OF THE CONSTITUTIONAL COURT OF UKRAINE
AS A CONDITION FOR EU:
CONTEXTUAL AND CONCEPTUAL CONSIDERATIONS

AsstracT. The article examines the peculiarities of reforming the procedure for the
selection of judges of the Constitutional Court of Ukraine as one of the conditions for
integration into the EU. Democracy without some form of constitutional control is
considered insufficient. The European Court of Human Rights succinctly and succinctly
defined that a central aspect of the rule of law requires that any legal act that affects the
position of any legal entity is potentially subject to judicial review. Constitutional courts
are counter-majoritarian by nature, so they cannot be tied to the majority in power, and
this is why the practice of appointing judges by political actors creates problems, since it
is often the majority that has the right to appoint judges, and in this connection there is a
risk of their independence .

It was also emphasized that reforming the procedure for appointing judges of the
Constitutional Court of Ukraine is necessary not only in order to bring the Ukrainian
model in line with the rules and practices of European systems for selecting judges of
constitutional or supreme courts, in particular Germany, Lithuania, Spain, the USA or
Estonia. This is due to the fact that the judges of the Constitutional Court of Ukraine face
a weighty and unique task of «protecting the Constitution of Ukraine» against possible
encroachments on it by various authorities, in particular the legislative one. Constitutional
«justice» cannot be improvised, and the obvious incompetence of judges can be reflected
in the decisions of the body of constitutional jurisdiction, which must be based on sound
reasoning and the common position of the court within the time limits set by the law and
regulations.

Constitutional democracy is based on the ideal of a clear division of powers, and
therefore the best method of selecting judges of constitutional courts should be able to:
a) guarantee or maximize political independence; b) determine the judge’s qualities and
experience in the field of constitutional law or professional competence. For the proper
performance of their functions, judges must be professionally competent, politically
impartial and independent from undue influence, therefore the selection of judges of
the constitutional court using a two-stage process is successful: pre-selection of suitable
candidates through integrity checks and certification, i.e. selection of candidates who have
the appropriate (legal) qualification. In the process of selecting judges of the Constitutional
Court of Ukraine, it is important to take into account such factors as the independence of
the judiciary from the executive and legislative powers.

It was concluded that when forming a constitutional court, it is important to reconcile
and balance two potentially opposite needs, namely: the independence of the body
of constitutional jurisdiction from the interference of state authorities and to ensure
the professional standards and integrity of the judge of the Constitutional Court.

Keyworps: competitive selection, judge, candidate for the position, Constitutional
Court of Ukraine, European Union.
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THE APPOINTMENT/ELECTION OF THE JUDGES
OF THE ITALIAN CONSTITUTIONAL COURT
AND SOME RECOMMENDATIONS FOR UKRAINE
IN THE LIGHT OF ITALY’S BEST PRACTICES
AND THE PRINCIPLES OF THE VENICE COMMISSION

AsstrACT. The procedure to select Judges of the Constitutional Court of Ukraine has
recently been reformed.

The purpose of this article is to briefly describe the system of appointment/election
of the Judges of the Corte costituzionale (the Italian Constitutional Court), first;
but also to enrich existing studies by offering some recommendations for Ukraine.
Notwithstanding the recent reform, some issues are still there, even at the level of the
Ukrainian Constitution. The Italian system of appointment/election of the Judges of the
Constitutional Court is rather similar to that of Ukraine (both being a hybrid system:
one third of the Judges are appointed by the President of the Republic; one third are
elected by Parliament; one third are in some way elected by the Judiciary). However,
in Italy there is no procedure of competitive selection of candidates for the position
of Judges, like that established in Ukraine: practices in Italy in this field are mainly
regulated by conventions.

Methodologically speaking, the recommendations for Ukraine will be given here in
the light of the best practices (according to the principles of constitutionalism) that have
been experienced in Italy for the last seven decades but also in the light of the principles of
the European Commission for Democracy through Law of the Council of Europe (Venice
Commission).

The recommendations for Ukraine will be as follows: (i) the current hybrid system of
appointment/election of Judges and the current procedure of competitive selection should
be kept; (ii) the current countersignature (by the Prime Minister) of the presidential act
of appointment of Judges should be kept; (iii) a qualified majority and a secret ballot
(without discussion) for the election of Judges by Parliament should be introduced in the
Constitution; (iv) provisions concerning the extension of the term of the office of Judges
should be introduced in the Constitution; (v) the procedure of appointment/election should
be set out more in detail in the Constitution (or at least in the implementing legislation),
when it comes to the requisites to be appointed/elected as Judge.
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THE APPOINTMENT/ELECTION OF THE JUDGES OF THE ITALIAN CONSTITUTIONAL COURT...

Such recommendations could help Ukraine to establish a system of appointment/
election of Judges of the Constitutional Court that would be in compliance with the
principles of European constitutionalism and of the Venice Commission (and also to fulfil
indirectly some commitments that have been required by the European Commission to
grant Ukraine EU candidate status).

Keyworps: Corte costituzionale; Constitutional Court; Italy; appointment; election;
Judges; Ukraine; European Commission for Democracy though Law of the Council of
Europe (Venice Commission); EU candidate status.

Introduction

The procedure to select Judges of the Constitutional Court of Ukraine has
recently been reformed’.

The purpose of this article is to briefly describe the system of appointment/
election of the Judges of the Italian Constitutional Court; and to enrich existing
studies by offering some recommendations for Ukraine. Notwithstanding the
recent reform in Ukraine, some issues are still there?, even at the level of the
Ukrainian Constitution.

Methodologically speaking, the recommendations for Ukraine will be
given here in the light of the best practices (according to the principles
of constitutionalism) that have been experienced in Italy for the last seven
decades and also in the light of the principles of the European Commission for
Democracy through Law of the Council of Europe (Venice Commission).

These recommendations could help Ukraine to establish a system of
appointment/election of Judges of the Constitutional Court that would be in
compliance with the principles of European constitutionalism and in particular
of the Venice Commission. Being some principles of the Venice Commission
endorsed by the European Commission, such recommendations would also
help Ukraine to fulfil some commitments that have been required by the
European Commission to grant Ukraine EU candidate status.

The Italian system of appointment/election of the Judges of the Corte
costituzionale (the Italian Constitutional Court)

The Italian Constitutional Court (Corte costituzionale)® is composed of
fifteen Judges. The Ukrainian Constitutional Court is composed of eighteen
Judges. In both cases, Judges are appointed/nominated for nine years, they

See the Law passed by the Ukrainian Parliament on 13 December 2022, signed by the Speaker on 14 December
2022 and promulgated by the President of Ukraine on 20 December 2022.

See: Sergiy Panasyuk, ‘Why the selection process for judges of Ukraine’s Constitutional Court may become
a stumbling block for EU membership’ (IACL-AIDC blog, 23.02.2023) <https://blog-iacl-aidc.org/2023-
posts/2023/2/23/why-the-selection-process-for-judges-of-ukraines-constitutional-court-may-become-a-
stumbling-block-for-eu-membership> (accessed: 10.05.2023) (in English).

3 On the Italian Constitutional Court, see: Vittoria Barsotti, Paolo G. Carozza, Marta Cartabia, Andrea

Simoncini, Italian Constitutional Justice in Global Context (OUP 2015).
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cannot be re-appointed/elected and their mandate begins on the day of their
oath (Article 135, Italian Constitution; Article 148, Ukrainian Constitution).

TheItaliansystem of appointment/election of the Judges of the Constitutional
Court is rather similar to the Ukrainian system. In both States the power
to select the Judges is distributed among several public institutions*. From
aslightly different perspective, both systems can be qualified as a hybrid system
between election and direct appointment® (Article 135, Italian Constitution;
Article 148, Ukrainian Constitution): both in Italy and in Ukraine, one third of
the Judges are appointed by the President of the Republic; one third are elected
by Parliament (in Italy, by Parliament in joint sitting, as the Italian Parliament
is bicameral); one third are somehow elected by the Judiciary (in Italy, by the
ordinary and administrative supreme courts; in Ukraine by the Congress of
the Judges of Ukraine).

InItaly, those Judges who are elected by Parliament in joint sitting, are elected
on a secret ballot by a majority of two thirds of the members of Parliament
itself; from the fourth ballot, a majority of three fifths is sufficient (Article 3,
Constitutional Act 22 November 1967, No. 2). In Ukraine, those Judges who
are elected by Parliament, are elected on an open ballot by a majority of the
members of Parliament, after a debate (Article 208-4, Rules of Procedure of
the Verkhovna Rada of Ukraine).

In Italy, at the expiry of their term, Judges shall leave their office and the
exercise of the functions thereof (Article 135, Italian Constitution). Similarly,
in Ukraine, the authority of a Judge shall be terminated in case of expiry of the
term of their office (Article 149, Ukrainian Constitution).

As for the requisites to be elected as Judges of the Italian Constitutional
Court, Judges shall be chosen: (i) from among Judges, including those retired,
of the ordinary and administrative higher Courts; (i1) from full university
professors of law; (iii) from attorneys with at least twenty years practice
(Article 135, Italian Constitution). As for Ukraine, a citizen of Ukraine who
has command of the state language, attained the age of forty on the day of
appointment, has a higher legal education and professional experience in the
sphere of law no less than fifteen years, has high moral values and is a lawyer of
recognised competence may be a Judge of the Constitutional Court (Article 148,
Ukrainian Constitution).

In Italy there is no procedure of competitive selection of candidates for
the position of Judges, like that established under the Law of Ukraine ‘On the
Constitutional Court of Ukraine’ (Article 148 of the Ukrainian constitution
delegates the law to regulate such a procedure): practices in Italy in this field
are mainly regulated by conventions.

* Maartje de Visser, Constitutional Review in Europe. A Comparative Analysis (Hart Publishing 2014) 208.

> CDL-STD(1997)020-¢ The Composition of Constitutional Courts — Science and Technique of Democracy,
no. 20 (1997) European Commission for Democracy through Law (Venice Commission) 5-6 <https://www.
venice.coe.int/webforms/documents/default.aspx?ref=cdl-std(1997)020&lang=EN> (accessed: 10.05.2023).
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In Italy, Judges elected by Parliament in joint session are usually politicians
(who have the aforementioned requites). By unwritten convention, before
the ballot, the Majority and the Opposition informally agrees on candidates
that can reach a bipartisan support®. In any case, the qualified majority to
elect Judges (two thirds during the first three ballots; three fifths from the
fourth ballot) prevent the Majority from electing candidates that do not find
the support of the Opposition. Not surprisingly, party leaders, former party
leaders or politicians who have had strong party-political viewpoints, have
never been elected as Constitutional Judges.

By unwritten convention, when the President of the Republic (who, in Italy,
is elected by Parliament in joint session and mainly plays a politically neutral
role) appoints the Judges of the Constitutional Court, they appoint people
whose cultural and legal tendencies reflect those tendencies that have been
left out by Parliament, when the latter elected the Judges. The rationale of this
practice is establishing a Constitutional Court that reflects the various cultural
and legal tendencies that are rooted in the Italian society.

Some recommendations for Ukraine
(in the light of Italy’s best practices and the principles of the European
Commission for Democracy through Law of the Council of Europe)

Once the system of appointment/election of the Judges of the Italian
Constitutional Court and the main differences with the Ukrainian system have
been briefly described, it is now time to focus on giving some recommendations
for Ukraine.

Methodologically speaking, the recommendations will be given here in the
light of the best practices (according to the principles of constitutionalism)
that have been experienced in Italy for the last seven decades. However,
in doing so, such recommendations will also be given by taking into account
the principles of European constitutionalism and in particular those established
by the Venice Commission. Being some principles of the Venice Commission
endorsed by the European Commission, such recommendations would also
help Ukraine to fulfil some commitments that have been required by the
European Commission to grant Ukraine EU candidate status.

1. The hybrid system and the procedure for competitive selection
The current hybrid system of appointment/election of Judges in Ukraine

should be kept.
The hybrid system is like a lake, whose water is derived from three different
tributaries. In such a way, the water of the lake would always be mild: never too

8C-¥T « LN « €20T « UHIVAIA OdVdILI
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cold, never too hot. In other words, as was pointed out by the former President
of the Italian Constitutional Court Marta Cartabia, ‘Ttalian constitutional law
is intensely relational — it speaks of cooperation, interdependence, interaction,
links, networks, and the like’. ‘Relationality’, she wrote, ‘is imprinted in the
very structure of the Court’. Therefore, all the branches of the State have a
say in the appointment/election of the Judges. As Cartabia stated, ‘Although
the members of the Court are fully independent and do not answer to their
“constituencies”, they proceed from different bodies. This fact matters”.

After all, hybrid systems have been welcomed by the Venice Commission
that has recommended ‘establishing mechanism which help to ensure a
balanced composition of constitutional courts’®. In the 2016 Opinion on the
proposed amendments to the Constitution of Ukraine, the Venice Commission
expressly stated that the Ukrainian hybrid system ‘deserves to be supported™.

The Venice Commission also noted that:

Constitutional justice must, by its composition, guarantee independence with
regard to different interest groups and contribute towards the establishment of
a body of jurisprudence which is mindful of this pluralism. The legitimacy of a
constitutional jurisdiction and society’s acceptance of its decision may depend
very heavily on the extent of the court’s consideration of the different social values
at stake, even though such values are generally superseded in favour of common
values. To this end, a balance which ensures respect for different sensibilities
must be entrenched in the rules of composition of these jurisdictions'’.

Such a system should be favoured, the Venice Commission stated, over
an elective system, as the latter ‘is reliant on a political agreement, which
may endanger the stability of the institution if the system does not provide
safeguard” when a position becomes vacant'. In Hungary and Poland, the
possibility for the Parliament to elect all the Judges of the Constitutional
Court (moreover, with no special majority in Poland and with the abolition of
the equal committee to select candidates in Hungary in 2010), has led to the
‘capture’ of the Constitutional Court by the ruling party in Parliament. At the
end of the day, this system has contributed to the establishment of ‘illiberal
democracies’ since 2010 in Hungary and since 2015 in Poland".

7 Marta Cartabia, ‘Of Bridges and Walls: the “Italian Style” of Constitutional Adjudication’ (2016) 8 The Italian
Journal of Public Law, 37, 44-5.

8 CDL-AD(2016)001-e Opinion on amendments to the Act of 25 June 2015 on the Constitutional Tribunal of
Poland, adopted by the Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016) para 116
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)001-e> (accessed: 10.05.2023).

’ CDL-AD(2015)027-¢ Opinion on the Proposed Amendments to the Constitution of Ukraine regarding
the Judiciary as approved by the Constitutional Commission on 4 September 2015 adopted by the Venice
Commission at its 104th Plenary Session (Venice, 23-24 October 2015) para 24 <https://www.venice.coe.int/
webforms/documents/¢?pdf=CDL-AD(2015)027-e> (accessed: 10.05.2023).

10 CDL-STD(1997)020-¢ (n 5) 21.

" Ibid 7.

Giacomo Delledonne, ‘Appointing and Electing Constitutional judges: An Evolving Comparative Landscape’

in Belov Martin (ed), The Role of courts in Contemporary Legal Orders (Eleven International Publishing

2019) 161.
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Also the current procedure for competitive selection of Judges in Ukraine
should be kept.

In the 2013 Opinion on the proposed amendments to the Constitution of
Ukraine, the Venice Commission expressly stated that the selection of the
candidates for the position of Judges done though contest ‘is to be welcomed
as corresponding to the best practices in the international and European legal
standard on the judiciary’®.

2. The appointment by the President of the Republic:
the countersignature by the Prime Minister

As already mentioned, when the President of the Republic in Italy appoints
the Judges of the Constitutional Court, they appoint people whose cultural and
legal tendencies reflect those tendencies that have been left out by Parliament,
when the latter elected the Judges.

Should it be the same for the President of the Republic in Ukraine?

The composition of the Constitutional Court should be inspired by
the principle of pluralism. Thus, also the appointment of Judges of the
Constitutional Court by the President should be carried out with the aim of
reflecting the pluralism of society within the Constitutional Court.

However, in Italy the President of the Republic is elected by Parliament in
joint session and plays a politically neutral role. In Ukraine the President of the
Republic is directly elected by the people and plays a role that is not politically
neutral. This would lead to a different conclusion with the Ukrainian case,
then.

That said, the powers of the President of the Republic cannot be unlimited.

Both in Italy (Articles 87 and 89, Italian Constitution) and in Ukraine
(Article 106, Ukrainian Constitution), the act of appointment of the Judges
of the Constitutional Court shall be countersigned by the Prime Minister.
Countersignature is a fundamental tool under the principles of the European
Constitutionalism: first, it assures that the political responsibility of that act
is taken by the Minister before the Parliament; secondly, it assures a control
(although focussed on evident legal errors only) by the Minister on the act of
the President of the Republic. If only the countersignature was invented at
that time, Emperor Caligula would not have been allowed to appoint his horse
as Senator, perhaps...

This is the reason why the countersignature in Ukraine should be kept,
especially when it comes to such a relevant act such as the appointment of
Judges of the Constitutional Court.

* CDL-AD(2013)014-¢ Opinion on the Draft Law on the amendments to the Constitution, Strengthening the
Independence of Judges and on the Changes to the Constitution proposed by the Constitutional Assembly of
Ukraine, Adopted by the Venice Commission at its 95th Plenary Session (Venice, 14-15 June 2013) para 27
<https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)014-e> (accessed: 10.05.2023).
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Another indirect limit to the powers of the President of the Republic is
the hybrid system itself: the President cannot appoint all the Judges of the
Constitutional Court but only one third of them.

However, there is still a huge risk. As said, the ruling party in the Parliament
could easily elect one third of the Judges. If the President of the Republic and
the Majority in the Parliament belong to the same party, two thirds of the
Judges of the Constitutional Court would be chosen by the same political
majority, with no say of the Opposition.

This is the reason why it would be essential to introduce in the Ukrainian
Constitution a qualified majority for the election, by Parliament, of one third of
the Judges of the Constitutional Court, as will be examined in the next Section.

3. The election by Parliament: a qualified majority and a secret ballot
(without discussion) in the Constitution

As already mentioned, in Italy, those Judges who are elected by Parliament
in joint sitting, are elected on a secret ballot by a majority of two thirds of the
members of Parliament themselves; from the fourth ballot, a majority of three
fifths is sufficient. The same can be found in Germany and Spain: as Stone
Sweet noted, analysing these countries, ‘Where election systems are used
a qualified, or super, majority (a 2/3 or 3/5 vote) within a parliamentary body
is necessary for appointment’'*. On the contrary, in Ukraine, those Judges who
are elected by Parliament, are elected on an open ballot by a majority of the
members of Parliament, after a debate.

A qualified majority for the election of Judges by Parliament should be
introduced in the Ukrainian Constitution. As already noted, the qualified
majority to elect Judges in Italy has prevented the Majority from electing
candidates that would not find the support of the Opposition'.

As has been noted with regards to some Post-Yugoslav States where no
supermajority to elect Judges is required (viz. Bosnia and Herzegovina, North
Macedonia, Serbia and Slovenia), the lack of such a supermajority ‘can be
criticized due to fact that the constitutional courts should have the highest
possible legitimacy’'¢.

In the Rule of Law Checklist of the Venice Commission (2016), one of the
questions about constitutional adjudication is as follows: ‘If constitutional
judges are elected by Parliament, is there a requirement for a qualified majority
and other safeguards for a balanced composition?’"’.

* Stone Sweet (n 6) 46.

15 de Visser (n 4) 209.

' Porde Markovié, ‘Procedures and Conditions for the Selection of the Constitutional Court Judges in the Post-
Yugoslav States’ (2019) 67 Anali Pravnog fakulteta u Beogradu 3, 283.

7 CDL-AD(2016)007-e Rule of Law Checklist, adopted by the Venice Commission at its 106th Plenary
Session (Venice, 11-12 March 2016) 27 <https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2016)007-e> (accessed: 10.05.2023).
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In 2015 the Venice Commission expressly recommended that Ukraine
introduced a qualified majority to elect Judges of the Constitutional Court.
The Venice Commission underlined the risk of having two thirds of the Judges
of the Constitutional Court chosen by the same political majority (i. e., that
of the President of the Republic and of the Majority in the Parliament), just
as warned here in the previous Section. As in Ukraine the President is not a
politically neutral institution, the Venice Commission noted, ‘there could
therefore arise a situation in which twelve judges are chosen by the same
political majority’®.

Such a recommendation to Ukraine has been repeated by the Venice
Commission in 2020%, in November 2022?° and in December 2022%'.

It has been noted above what happened in Hungary and Poland. No qualified
majority for the election of Judges of the Constitutional Court is required
by the Constitution in Poland. In Hungary the equal committee (composed
of one member for each parliamentary group) to select, on consensus basis,
candidates as Judges of the Constitutional Court was abolished in 2010*.
This led to the ‘capture’ of the Constitutional Court by the ruling party in
Parliament and has contributed to the establishment of ‘illiberal democracies’
in those countries®. As said, in Hungary and Poland the Parliament can elect
the whole Constitutional Court on its own. However, also having two thirds
of the Constitutional Court chosen by the same political majority (i.e., that
of the President of the Republic and the Majority in the Parliament) with no
qualified majority for Parliament, as could happen in Ukraine, would also be
dangerous for the independence and the pluralism of the Constitutional Court.
Obviously, such a qualified majority could be hard to obtain (as the Venice
Commission admitted in 2015)*. However, in Italy, the qualified majority
lowers from two thirds to three fifths from the fourth ballots.

'8 CDL-AD(2015)027-e (n 9) para 25.

1 CDL-AD(2020)039-e Ukraine — Urgent opinion on the Reform of the Constitutional Court, issued pursuant
to Article 14a of the Venice Commission’s Rules of Procedure on 9 December 2020, endorsed by the Venice
Commission on 11 December 2020 at its 125th online Plenary Session (11-12 December 2020) para 72 <https://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)039-e> (accessed: 10.05.2023).
CDL-AD(2022)046-e Serbia — Joint Opinion of the Venice Commission and the OSCE/ODIHR on the
constitutional and legal framework governing the functioning of democratic institutions in Serbia — Electoral
law and electoral administration, approved by the Council for Democratic Elections at its 75th meeting
(Venice, 15 December 2022) and adopted by the Venice Commission at its 133rd Plenary Session (Venice,
16-17 December 2022) para 64 <https://www.venice.coe.int/webforms/documents/¢pdf=CDL-
AD(2022)046-e> (accessed: 10.05.2023).

CDL-AD(2022)054-e Ukraine — Opinion on the draft law “On Amendments to Certain Legislative Acts of
Ukraine onimproving the procedure for the selection of candidates for the position of judge of the Constitutional
Court of Ukraine on a Competitive Basis”, adopted by the Venice Commission at its 133rd Plenary session
(Venice, 16-17 December 2022) para 67 <https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2022)054-e> (accessed: 10.05.2023).

See Kriszta Kovdcs, Gabor Attila Tdth, ‘Hungary’s Constitutional Transformation’ (2011) 7 European
Constitutional Law Review, 183, 193.

On Poland, see Wojciech Brzozowski, ‘Can the Constitutional Court Accelerate Democratic Backsliding?
Lessons from the Polish Experience’ in Martin Belov (n 12) 371.

* CDL-AD(2015)027-e (n 9) para 25.
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From the perspective of the Italian experience, also a secret ballot should
be introduced in Ukraine for the election of the Judges of the Constitutional
Court. And also the debate in Parliament should be removed.

Debates and public ballots should be carried out when the person/body
to be elected is not politically neutral, such as the Prime Minister and the
Government (i. e., confidence vote). In that case, the confidence relationship
between the Parliament and the Executive is just founded on the public ballot
and the debate in Parliament. In other words, the Majority and the Opposition
(i.e., who are the MPs who belong to the Majority and who are the MPs who
belong to the Opposition) are legally and politically defined just thanks to such
a debate and public ballot. On the contrary, there is no confidence relationship
between the Parliament and the Judges of the Constitutional Court. The latter
are neither representatives of the former nor of the Majority.

A public ballot does not help Judges to get their independence, once
elected. First, because they could appear as the Judges that were elected by that
Majority, by that party or by those MPs. Secondly, because, even worse, those
MPs who elect the Judges, could influence the Judges themselves, if the name
of the electors were known.

It is very likely that a debate would see MPs opposing one another along
party-political lines, when it comes to electing Judges. Once again, this should
not be the criterion to choose Judges for the Constitutional Court. As has been
noted, ‘parliamentary hearings and legislative appointments do not guarantee
genuine debate, competition or transparency in the course of the nomination
or appointment process’®.

4. The extension of the term of the office of Judges in the Constitution

Asalready noted, both in Italy and in Ukraine, the authority of a Judge shall
be terminated in the event of expiry of the term of their office.

However, such a provision has not been welcomed by the Venice Commission.
In some States, Judges continue to serve on the Constitutional Court after the
expiry of their term of office and until their successor is appointed (in Latin,
such a continuation is called ‘prorogatio’). As the Venice Commission noted,
the prorogatio ‘effectively prevents a stalemate in the appointment process
from destabilizing the composition of the court’*.

A stalemate might occur when political forces cannot reach an agreement
within Parliament, especially when a qualified majority to elect Judges is
required by the Constitution. Stalemates have happened several times in
Italy: in 2015 Parliament voted thirty-two times before being able to reach an

» Rendta Uitz, Judicial Appointments to Supreme Courts and Constitutional Courts: What Do We See and
What Are We Fated to Miss?’ in Rendta Uitz (ed), Arguments that Work: Strategies, Contexts and Limits in
Constitutional Litigation (Eleven International Publishing 2013) 152.

% CDL-STD(1997)020-e (n5) 7.
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agreement and elect a Judge; in 2002 the Constitutional Court was unable to
carry out its tasks because there was a legitimate impediment for some Judges
on that day but at the same time two seats were vacant (i. e., Parliament was
not able to reach the agreement to elect two Judges)?.

This issue is rather controversial. On the one hand, the expiration of the
powers of the Judges in case of expiry of their office prevents Judges from
exercising their powers longer than their mandate allows. However, the risk
of blocking the functioning of the Constitutional Court due to a political
stalemate in electing new Judges is too big.

This is the reason why in 2006 the Venice Commission recommended
that Ukraine provides that a Judge remains in office until their successor
takes office?®. Such a constitutional provision would be even more necessary
if a qualified majority for Parliament to elect Judges was introduced in the
Constitution, as recommended here: with such a qualified majority, a stalemate
could be always possible. However, the quorum required for the election could
be lowered in case of prolonged inaction®, as is set in the Italian Constitution
(the qualified majority lowers from two thirds to three fifths from the fourth
ballots, as already mentioned).

5. A more-detailed procedure of appointment/election in the Constitution
(or at least in the implementing legislation), when it comes to the requisites
to be appointed/elected as Judge

As mentioned, in Italy there is no procedure of competitive selection of
candidates for the position of Judges, whereas in Ukraine the procedure of
selection is set out under the Law of Ukraine ‘On the Constitutional Court
of Ukraine’ (Article 148 of the Ukrainian Constitution delegates the law to
regulate such a procedure).

However, in 2020 the Venice Commission stated with regards to Ukraine
that:

While the general principle of competitive selection by screening committees
applies to all three appointing bodies, the appointment procedure applied by
the three appointing bodies do not ensure the highest level and professional
qualification of the candidates. Each of the appointing bodies can determine
its own procedure®.

2
2

N

Elena Malfatti, Saulle Panizza, Roberto Romboli, Giustizia costituzionale (Giappichelli 2021) 49.
CDL-AD(2006)016-e Opinion on possible Constitutional and Legislative Improvements to ensure the
uninterrupted functioning of the Constitutional Court of Ukraine adopted by the Venice Commission
at its 67th Plenary Session (Venice, 9-10 June 2006) para 21(b) <https://www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2006)016-e> (accessed: 10.05.2023).

CDL-STD(1997)020-¢ (n 5) 22.

CDL-AD(2020)039-¢ (n 19) para 74.
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In particular, the Venice Commission recommended that Ukraine established
a screening body (for candidates for the office of Judges of the Constitutional
Court) with an international component, which could include international
human rights experts and participation from civil society, to ensure the moral
and professional qualities of the candidates®.

Such a body was established by the Law passed by the Ukrainian Parliament
in December 2022: that is the Advisory Group of Experts (AGE), composed
of three national and three ‘international’ members, that assists the subjects
responsible for appointing Judges of the Constitutional Court with evaluation
of moral qualities and level of competence.

However, while examining the draft bill, the Venice Commission
recommended that the number of the AGE members should be increased from
six to seven in order to prevent a stalemate in the decision and that the seventh
member should be on the international quota®. The Venice Commission also
recommended that candidates who are judged by the AGE to be ‘not suitable’
are to be excluded from further consideration and must not be chosen by the
appointing bodies®.

These two last recommendations have not been followed by Ukraine in the
Law passed in December 2022, as the President of the Venice Commission noted
on 25 January 2023 Neither the bill, registered in the Verkhovna Rada in April
2023 to amend the aforementioned Law, followed those recommendations.
According to some commentators, this bill would even deepen the problems™®.

According to some commentators, with the Law passed in December 2022
Ukraine would not be in compliance with the commitments required by the
European Commission to grant EU candidate status®. As noted, the European
Commission, in its communication on Ukraine’s application for membership
of the European Union (17 June 2022), recommended that EU candidate status
should be granted to Ukraine on the understanding that (among other steps)
the following step is taken: ‘enact and implement legislation on a selection
procedure for judges of the Constitutional Court of Ukraine, including a
pre-selection process based on evaluation of their integrity and professional
skills, in line with Venice Commission recommendations’”. In its Statement
(13 January 2023), the Spokesperson of the Delegation of the European Union

*! Ibid paras 77-81 and 102.

2 CDL-AD(2022)054-e (n 21) para 60.

3 Ibid para 63.

* President of the European Commission for Democracy through Law (Venice Commission), Letter to the
Chairman of the Verkhovna Rada, Ukraine J.Dem. 50 — SGM/sm.

% M Zhernakov, S Berko, H Chyzhyk, K Butko, ‘Ukrainian Players Aim to Control Constitutional Court,

Forcing Europe to Greenlight It’ (European Pravda, 24.04.2023) <https://www.eurointegration.com.ua/eng/

articles/2023/04/24/7160397> (accessed: 10.05.2023).

Panasyuk (n 2).

European Commission, Communication from the Commission to the European Parliament, the European Council

andthe Council—Commission Opinionon Ukraine’sapplication for membership of the European UnionCOM(2022)

407 final 20 <https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52022DC0407> (accessed:

10.05.2023).
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to Ukraine noted that the EU was closely monitoring the alignment of the
reform of the Constitutional Court of Ukraine with the recommendations of
the Venice Commission. In particular, it underlined that the Venice Commission
recommended that an exclusion of Constitutional Court candidates should
also be done on the ground of professional competence and that the number
of the AGE should be increased to seven, with the seventh member coming
from the international quota®.

Some general reflections could be carried out here.

In order to have a common procedure that could ensure the highest integrity
and professional qualification of the candidates, the requisites to be appointed/
elected as Judge should be set out more in detail in the Constitution (or at least,
in the implementing legislation). Moreover, those requisites should be legally
binding and the decision of the AGE concerning the lack of such requisites
should prevent the candidates, who has passed the evaluation of the AGE with
a negative result, to be appointed/elected Judges.

As mentioned, Article 148 of the Ukrainian Constitution requires ‘high
moral values” and ‘recognised competence’ to be appointed/elected as Judge
of the Constitutional Court. However, what do exactly ‘high moral values’ or
‘recognised competence’ mean? This should be set out more in detail in the
Constitution (or at least in the implementing legislation).

Under the Law of Ukraine ‘On the Constitutional Court of Ukraine’, ‘high
moral qualities’ means ‘integrity’, as well as ‘no reasonable doubts about
legality of sources of origin of property, compliance of the level of life of the
candidate or his/her family members with the declared income, compliance of
the candidate’s lifestyle with his/her status’. ‘Recognised level of competence
in the sphere of law’” means that the candidate ‘possesses necessary knowledge
to fulfil authorities of the judge of the Constitutional law’. Such definitions do
look rather tautological, though.

It is true that the Venice Commission stated that requisites such as ‘high
professional qualities’™® or ‘recognised legal competence™®® are adequate,
although they might be difficult to ascertain with precision in practice. It is
also true that the Venice Commission stated that ‘there is no requirement as
such that the procedure for appointments to the judiciary be described in detail
in the Constitution itself’. However, since the appointment of Judges is of vital
importance for guaranteeing their independence and impartiality, with regards

% Delegation of the European Union to Ukraine, Statement by the Spokesperson on the appointment of High
Council of Justice members and the reform of the Constitutional Court, 13 January 2023.

¥ CDL-AD(2017)011-e Armenia — Opinion on the draft Constitutional Law on the Constitutional Court,
adopted by the Venice Commission at its 111th Plenary Session (Venice, 16-17 June 2017) para 13 <https://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)011-e> (accessed: 10.05.2023).

1 CDL-AD(2016)034-¢ Ukraine — Opinion on the draft Law on the Constitutional Court, adopted by the Venice
Commission at its 109th Plenary Session (Venice, 9-10 December 2016) para 11 <https://www.venice.coe.int/

webforms/documents/?pdf=CDL-AD(2016)034-e> (accessed: 10.05.2023).
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to Ukraine, ‘it is recommended to regulate the procedure of appointment in
more detail in the Constitution’".

Not surprisingly, in 2022 the Venice Commission noted that the concepts
of ‘moral qualities’ and ‘legal competences’ that the AGE shall assess, are not
defined. The Venice Commission also stressed the importance of developing
the methodology to assess moral qualities and legal competences based on the
best international practice*.

The Italian Constitution could be used as a model. As already mentioned,
the Italian Constitution clearly sets out in details the requisites (at least, when
it comes to competence) to be elected as Judges of the Italian Constitutional
Court: (i) being a Judge, including those retired, of the ordinary and
administrative higher Courts; (i) being a full university professor of law;
(i11) being an attorney with at least twenty years practice.

As mentioned, these requisites concern the ‘level of competence’. However,
such a way of drafting the requisites could be followed also when it comes to
‘high moral qualities’.

Conclusions

The purpose of this article was to briefly describe the system of
appointment/election of the Judges of the Italian Constitutional Court; but
also to enrich existing studies by offering some recommendations for Ukraine.
Notwithstanding the recent reform in December 2022, some controversial
issues are still there, even at the level of the Ukrainian Constitution.

Methodologically speaking, the recommendations for Ukraine has been
given here in the light of the best practices (according to the principles of
constitutionalism) that have been experienced in Italy for the last seven decades
but also in the light of the principles of the European constitutionalism and in
particular of the Venice Commission.

At the end of the day, the recommendations for Ukraine are as follows:

(i) the current hybrid system of appointment/election of Judges and the
current procedure of competitive selection should be kept;

(i1) the current countersignature (by the Prime Minister) of the presidential
act of appointment of Judges should be kept;

(ii1) a qualified majority and a secret ballot (without discussion) for the
election of Judges by Parliament should be introduced in the Constitution;

(iv) provisions concerning the extension of the term of the office of Judges
should be introduced in the Constitution;

(v) the procedure of appointment/election should be set out more in detail
in the Constitution (or at least in the implementing legislation), when it comes
to the requisites to be appointed/elected as Judge.

4 CDL-AD(2016)034-e Ukraine — Opinion on the draft Law on the Constitutional Court, adopted by the Venice
Commission at its 109th Plenary Session (Venice, 9-10 December 2016) (n 40) para 10.
4 CDL-AD(2022)054-e (n 21) paras 52-3.
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Such recommendations could help Ukraine to establish a system of
appointment/election of Judges of the Constitutional Court that would be
in compliance with the principles of European constitutionalism and of the
European Commission for Democracy through Law of the Council of Europe.

Moreover, enacting and implementing legislation on a pre-selection process
based on evaluation of their integrity and professional skills in line with Venice
Commission recommendations, would also very practically mean fulfilling one
of the commitments that have been required by the European Commission to
grant Ukraine EU candidate status.
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Enpixo Asbb6anesi

[TPU3HAYEHHA/OBPAHHA CYOIIB KOHCTUTYLIIMHOI'O CY[IY
ITAJII TA JESKI PEKOMEHIAIII IJId YKPATHU
Y CBITJII ITEPEJIOBOTO NOCBIJTY ITAJII TA TIPUHIIUIIIB
BEHEUIMCbKOI KOMICII

Anoras. ITopsnoxk Binbopy cynnis Koucrurymiitaoro Cyny Ykpainu (KCY) Hero-
maBHO 6y110 pepOpMOBaHO.

Mera craTTi — KOPOTKO OIIMCATH CUCTeMy IpusHadeHHs/oOpanus cynnis Corte
costituzionale (Koucrurynitaoro Cyny Iraii), 36aratut iCHy0d9i JOCTIKEHHS, 3aIIPO-
[IOHYBABIIH [IesIKi pekoMeHAaii st Ykpainu. He3Baxkarodun Ha HeIogaBHIo pedopmy,
IesIKi IUTAHHS BCe IIIe iCHYIOTh, HaBiTh Ha piBHI KoncTuTywii Ykpainu. ITamificbka cucre-
Ma ImpusHadeHHs1/o6panus cyanis Koncrurymniitaoro Cyny mocuTs mofibHa 10 yKpaiHCh-
Kol (0OMABI cHCTeMH € 3MIIIIaHUMU: OfTHA TPETHUHA CYI/IiB IpU3HaYaeThcst [IpesuneHTOM
Pecnry6utiku, ogHa TpeTHHA OOUPAETHCS TAPJIAMEHTOM, OOUH TPeTi IIEBHUM YHHOM 00U-
paroThCs CyIoBOIO Biagoo). OgHax B Itamii BincyTHs npouenypa KOHKYPCHOTO Binbopy
KaH/N/IATIB HAa [TOCAA¥ CYAAIB, MOmi6HA [0 Ti€i, 1[0 BCTAaHOBJIEHA B YKpAiHi: IpakTHKa
Ianii y 1ift cdepi mepeBaXKHO PETYITIOETHCSI KOHBEHITISIMU.

MeTOnOIOriYHO KasKyIH, peKOMeH Al 11t YKpaiHu 6yayTh HaflaHi y CBIT/II HafKpa-
LIUX MPaKTUK (BIAIOBIIHO 1O MPUHIUIIIB KOHCTUTYLIOHATI3MY ), sIKi OyJIH HaparboBaHi
B ITaii 3a ocTaHHI CIM JeCATHIIITh, @ TAKOXK Y CBITJII IPUHIUIIIB €BPOIIENChKOI KOMICIi
“3a memoxparist gepes mpaso” (BeHerriticbka KoMicist).

Pexomenpamnii fyst Ykpainu 6yayTs Takumu: (i) moToIHY TiOpHAHY CHCTeMy IIPU3HA-
YeHHs1/00paHHs CYAAIB i AiI09y IPOIefypy KOHKYPCHOro Bifb6opy ciin 36eperrty; (ii) mo-
TOYHHUN mianuc (mpem €p-MiHICTpa) MPe3umIeHTCHKOTO aKTy PO MPU3HAYeHHs CYIIiB
moBuHeH 30epiratucss; (iii) kBamidikoBaHa OLTBIIICT 1 TAEMHE roJOCyBaHHS (6e3 06-
TOBOPEHHsI) Uit OOpaHHS CY[JiB ITapJaMeHTOM MaloTh OyTH BBeneHi B KoHcTHTYIIiIO;
(iv) rmoJyIoXKeHHS III0I0 IPONOBKEHHS CTPOKY ITOBHOBa)KEHb CYIJiB MalIOTh OYTH BHECEHI
no Koucruryii; (v) mporenypa npusHadeHnHs/o0paHHs IOBHHHA OyTH OUIBII JeTaIBHO
Burianena B Koucturytiii (a6o mpuHaiMHI B IMITZIEeMEHTAIIIITHOMY 3aKOHOMIABCTBI), KON
HIeTHCsI PO BUMOTH [IsI TPU3HAYeHHs1/0OpaHHsI Ha [TOCaxy CY/Ii.

Taki pexomeHnparii Mormu 6 TOMOMOITH YKpaiHi CTBOPUTH CHUCTEMY NpPU3HAUYEHHs/
ob6panus cyanis KCY, sika 6 BigmoBifaza IpUHIIUIIAM €BPOIEICHKOTO KOHCTUTYIIOHATI3-
My Ta BeHeriitchKoi KoMicii (a TAKOXK OII0CepeKOBaHO BUKOHYBATH [esIKi 30008’ I3aHHSI,
SIKAX BUMaraixa €Bponericbka KOMICiS PO HaJlaHHS YKpaiHi cTaTycy KaHAUOATa B €BPO-
nercokuit Coros).

Kimouost cnosa: Corte costituzionale; Konctutyuitinuit cym; Itamiss; nmpu3HadeHHS;
obpauHs; cyani; YKpaina; €Bporeiicbka KoMicis “3a geMokpatiio yepes nmpaso” (Beneriii-
ChKa KoMicisl); craTyc Kaunuaarta B €spornericbkuit Coros.
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KBAJIIOIKAIIA KAHOMOATIB TA I[TPOLEINYPA BIIIBOPY
CYIJIIB KOHCTUTYUIMHOI'O TPMBYHAJTY ITIOJIbIII

Anotaus. Koncruryniiauin Tpubynan 6yB crBopenuit y [Tonbmi B 1982 p. ¥V craTTi
aHAJIIBYIOThCsI KBasIi(iKalliiiHi XapaKTepUCTUKU KaHIUAATIB 1 HOPSIOOK Binbopy cynnis
uporo cyny. Cynnis obupae Ceiim. Kannunatis npononye IIpesunis Ceiimy a6o 50 me-
myTaTiB. Binnosigxo no Koncrutyuii Big 1997 p. cynni MaioTh BUPISHATHUCS IOPUIUIHU-
MU 3HaHHSIMU, [0 € IPUKJIALOM “IOPUIUYHUX MyCcTUX c1iB”. Yuaaui 3akoH Bix 2016 p.
mpo cratyc cynaiB KoucruryniitHoro Tpubynany mepembadae, 1o Ii Cy[aai MOBHHHI
BI/IOBITAaTH TUM CAaMHUM YMOBaM, 1110 1 cyaji Bepxosroro Cyny Ta Bumoro agminicTpa-
TUBHOTO Cyny. Lle o3Havae, mo cyas: 1) MIOBHHEH MaTH JIAIIIE IOJIbChKe TPOMAISTHCTBO;
2) He MOXXe 6YTH 3aKOHHO 3aCyIPKEHUIT 32 BIMHEHHSI YMUCHOTO 3JI0YUHY, IepeciigyBa-
HOTO 3a Iy6IiTHIM 0OBHHYBavYeHHIM, a00 32 YMUICHUI (PiHAHCOBUIL 3JI09HH, 260 11010
SIKOTO He BUHECEHO OCTATOYHOTO BHPOKY PO YMOBHE 3aKPUTTSI KPUMIHAJIBHOTO IIPOBA-
IPKEHHSI 38 BUYMHEHHSI YMHUCHOTO 3JI0YHHY, IO ITePeCiIilyEeThCs 3a My OIiYHUM OOBHHYBa-
YeHHsIM, a60 YMUCHOTO (DiHAaHCOBOTO 3J704MHY; 3) Mae O6yTu crapire 40 pokis; 4) Matu
6e3MOraHHUI XapaKTep; 5) Mae 3aKiHIYUTHU BUILY IOPUANIHY OCBiTY B Pecty6mini [Tonn-
I[a Ta MATU CTYMiHb Marictpa abo iHO3eMHe OTPUMATHU iHO3eMHY IOPUAUYHY OCBITY,
BusHaHy B Pecry6umini Ilosbima; 6) Bim3HAYATHCS BUCOKAM pIiBHEM MPABOBUX 3HAHD;
7) 3a CTAHOM 3[IOPOB’SI TIOBUHEH OYTH 3MaTHUM BUKOHYBAaTH OOOB’SI3KH CYAmi; 8) MaTh
He MEHIIE JEeCSITH POKIB CTaXy POOOTH CYHJeI0, IPOKYPOPOM, TOJIOBOIO [eHepanbHOI
ITpoxyparopii Pecrry6rixu ITonpina, ii Bimenpe3sugeHTOM, pafHUKOM a00 He MEeHIIe Jie-
CSTH POKIB 3aiiMaTHcs Ipodeciero agBokaTa, IOPUCKOHCYIbTa a60 HoTapiyca B [lombii;
9) He Moke y 1944-1990 pp. cayXuTH, paioBaTa abo 6yTH CHiBPOOITHUKOM OpraHiB
nepskaBHOI Oesmexu. Cymepeuku 1mozno cxiany Koncruryniitnoro Tpubynany B 2015 p.
3aI0YaTKYBaJI KOHCTUTYIIHHY Kpu3y B I1obIIi Ta IpU3BeaN N0 Na/liHHS aBTOPUTETY
1IbOTO OpraHy. Y TpHUBalOYiil AMCKYCii IpO BiTHOBJIEHHS HOr0 KOHCTUTYIINHOI POl BiH
MICTHTD, Cepe]l IHIIIOT0, TPOMO3UIIii 010 3MiH y MOpAKy ob6panHs cynaiB Korcrury-
nitnoro Tpubywnaiy. ITepur 3a Bce, IPOIOHYETHCST PO3IIUPHUTHU KOJIO CYO €KTIB BUCYBAH-
HsI KQH/IU/IATIB, @ TAKOXX 0OMPATH CYAiB OUIBIIICTIO B 3/5 TOI0CIB 3a HASIBHOCTI HE MEHIIIe
TIOJIOBUHU Bifi BU3HAUY€HOI 3aKOHOM KIJTbKOCTI [IEITy TaTIB.

Kimouosr cnosa: Koucrurynivinuit Tpubynam; cynmi Komcruryniiinoro Tpubyna-
ay; Cerim; kBastidpikanis cynnis Koncruryniitnoro TpuOyHany; nopsiok no6opy cynnis

Koucrurymiiaoro Tpubynany.
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Y cy4acHUX IeMOKpaTHUYHUX IIPABOBUX JleprKaBaX HaJ3BUYallHO BayKJIU-
BOIO ITP00JIeMOIO0 € BUPIIIEHHs NMUTAHHS IIPO BiIIOBITHICTH KOHCTHTYIIi
3akoHy. [i mosiBa 3yMOBJIeHA i€papXi3ali€lo MPaBOBOi CHCTEMMH, yXBaJeH-
HSIM KOHCTUTYLI# (KOHCTUTYIIMHUX 3aKOHIB) i HaJlaHHIM IM HaWBHINOI
opunuaHoi cuin. Y CHIA nmonag 200 pokiB TOMY KOHCTUTYLINHICTD 3aKOHY
IepeBipsB KoKeH cyn. Y €Bpomni yepes 100 pokiB copmyBaiacs meHTpai-
30BaHa MOIIeIb KOHTPOJIIO, B SIKiil Ile 3aBIaHHs OYJIO IOKJIAIeHO Ha HOBO-
CTBOPEHUH CYJOBUI OpTaH — KOHCTUTYHINHUY cyn. OpraH meil Mae pis3Hi
Ha3BU — KOHCTUTYLINHUH CyJ, KOHCTUTYIIMHUN TpUOyHaJ, KOHCTUTYIIl-
Ha paza. PisHuMH € 11 IXHI 3aBIaHHS X04a 6 depe3 JOIYCTUMICTh Ta 00CsT
KOHCTHUTYIIHOI CKapTy, 110 Ia€ 3MOTY PO3MeXXyBaTH aOCTPaKTHHUM 1 KOH-
KpeTHUM, MONepeNHii 1 HacTynHui neperisan. llbomy cymoBomy oprany
9aCcTO NOPYYalOTh 1HINI 3aBJaHHS, HAIPUKJIAL, YXBaJ€HHS CyIOBUX PillIeHb
y IIeBHUX CIIpaBax IPOTH IJaBU JiepKaBU (IMIIYMEHT, HaIJISIA 32 TOJITHY-
HUMH TapTisiMu, Bubopui nutanHs 4u pedepennymu). Kinpkicts cynmiB
Koncrurynitaoro TpubyHany, TpUBaJicTh IXHIX ITOBHOBa’KE€Hb i TepMiH
ITIOBHOBA)KE€Hb TAKO)X Pi3HUI. BOHM 3ajye)XHi Bifi CHCTEMHHX YMOB, (TaKHX
AK, HaIIlpUKJIaj, OJHONAJATHUNA YU ABONAJATHUI IapJIaMeHT YU MO3ULIsA
IJIaBU IePIKaBH ), TPAAUIIII Ta MeX IOPUCTUKITII.

Y IMosnbmil 3aBgaHHA KOHCTUTYILIHHOTO CyAy BUKOHye KOoHCTHTYHIAHMIA
Tpubynan. Moro sacayBanHs 6yy0 nepe6aveH0 KOHCTUTYIIHHOI TIOMpPaB-
KOIO Bif 26 6epe3Hs 1982 p., HATOMICTH MOTO TepIile 3aKOHO/IaBYe MTOJIOKEHHST
6ys0 BBemeHO B 1985 p. micis rapsaux AUCKycii mopo ioro ¢opmu. [Tomo-
JKeHHS 1e ni€ Bin 1 ciuHs 1986 p. I[IopiBHAHO 3 TOYaTKOBUMH PeETyJIALisIMHU,
cydacHi Oynu 3HauHO 3MiHeHi. Criouatky Koncrurymniituuit Tpubynan ckia-
naBcsi 3 12 cynnis, siki obupanucs CeitMOM Ha 8 POKIB, IPUYOMY KOXHI 4 pOKH
3MiHIOBajIacs MOJOBHMHA oro ckirany. Koncrurynis Bix 1997 p. nepenbavaina,
IO CKJIaJl IbOTO opraHy Oyme 36inbleHui 10 15 CyamiB, sSIKi OMHOOCOOOBO
obuparoTscst CeiiMOM Ha JieB’ ATUPIYHUN TepMiH (4. 1 cT. 194).

[TogaTkoBUiT OOCAT HOTr0O IMOBHOBa)KeHb OyB 0OMEKEHUII, a pillleHHs PO
HEKOHCTUTYIIIMHICTb 3aKOHIB He OyJIM OCTATOYHUMU 1 PO3IJISIAINCS CEIIMOM,
SKAM MIT iX BIAXWINTHU JBOMa TpeTUHAMHM roJiocis. Harerep, BinnoBifnHO 10
cr. 188 Koncrurymii, 1o 3aBmanb KoncruryniitHoro TpuOyHany HalaexuTsh
KOHTPOJIb 3a BIATIOBITHICTIO IIPaBOBUX HOPM HIDKYOTO Py (3aKOHOTABYIMX
a00 MiI3aKOHHUX) IIPAaBOBUM HOPMaM BUIIIOTO PSY, L0 MICTSITHCS HacaMIle-
pen y Korcrurynii [Tobii Ta MibKHApOIHUX yromax, paTuQIikoBaHUX 3a 110~
HepeIHbOIO 3TOfI0I0 BUPAKEHOIO B 3aKOHI (OT)Ke, OpTaH Iieil € CyIOoM IIpaBa)
1 po3mIsii KOHCTUTYLIMHUX CKapr, BUPIIIEHHS CIOPIB 1100 IOBHOBA’KEHb
MDK LEeHTPaJbHUMU KOHCTUTYIINHUMU OpTaHAMM [I€p>KaBU, BUHECEHHS Pi-
IeHb 11010 BigmosimHocTi KoHCcTHTYHIT Hine#t abo MisTIbHOCTI MOJITUIHUX
MapTIii, a TAKOXK YXBaJICHHS PillleHb IIPO BUHUKHEHHS TUMYaCOBOI IIepPeIIKO-
1My BUKOHaHHI 000B’s13KkiB [IpesunenTom Pecrry6iiku [Tonpiia.
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META JIOCHIIKEHHSI — MPEeNCTaBUTU HOPSANOK Bimbopy cymmiB Korcruty-
niriHoro Tpubynainy [Tonbmi. [lingmaemo ananisy He nuiie Te, XTo iX obupae,
a HacamIepe, IKUM KOHCTUTYI[IHUM BUMOTaM Mae€ BIIOBIAATH KaHIUAT,
cy0’€xTH, SIKI MOXYTh BHCYBaTH KaH[IUJATIB, Mpolieypa IepeBipKU KaH-
OUOATIB, TPOBEIECHHS B1)16opy, 1, BpPEIITi-peIlT, KpUTHKA YUHHOTO 3aKOHO-
IaBCTBA Ta IIPOIIO3UIIIH 3MiH.

STk Bxe Oyro 3a3HaveHo, cynuis Koncruryniitnoro Tpubynany obupae Ceiim,
a Ile O3Havae, 110 Ie 1HIIIA MOJeJb, HDK Y BUMAJAKY CYAJIB YCIX IHIINUX CYy[IB,
SIKi BiITTOBiIHO 110 cT. 179 KoHcTuTynii npusHadatotsest [Ipesunentom Pecrry6-
niku [Tonpmia 3a noganusam Hamionanbroi Pamu IOctunii. O6panus cynuis
Koucruryniitnoro Tpubynany CeiiMoM 6YJIO IIUIKOM 3pO3yMUIMM Y Tepiof
comjanicTuyHOi [lonbiti, OCKIIBKY TOMI AiSB NPUHIIUI OHOMAHITHOCTI BJIa-
nu, a Cetim 6YB HaMBUIIIMM OPTaHOM Biiain. 36epeskeHHsI i€l CTPYKTYPH Iic-
g 1989 p., konmm 6yJ10 NPUUHATO IPUHLIUI OALTY BJIagu, BUIUIUBAE 3 Iepe-
KOHaHHS y HeOOXiTHOCTI 6aJlaHCy ITOBHOBaXKEHb, OCKIIBKY KOHCTUTYI[ITHUI
CYZ YXBAIIOE PIllIeHHS 00 KOHCTUTYLIMHOCTI 3aKOHIB, ITapJaMeHT IOBU-
HeH MaTé MOXXJIUBICTh JOPMYBATHU FOTO CKJIAl, L0 HA/A€ KOHCTUTYIIITHO-
MY CYZIOBi OCHOBH I€MOKPAaTUIHOI JeriTiMHOCTI. CIIif TaKOK IIaM’ ITaTH, 10
B [Tosp1mii B cucTeMi iep>KaBHUX OpTaHiB Hajgauli (TpaguLiiiHO) JOMIHYIOYUM
opranoMm € Ceiim'. 3BiCHO, MO’KHA IIOCTaBUTHU IMUTAHHS, YU TaKa MOHOIIOJIS
IepIIoi MajaTy MapJIaMeHTy € TOIUIBHOIO.

KoHcTuTyniitHa perimameHTanis HopsakKy obpaHHs cyaniB KoHcruryiii-
Horo TpuOyHany € myke HaBiThb HaATO JaKOHIYHOWO. [IpoTe He BUKIMKae
CYMHIBIB, III0 TaKa PeryJsIis IomycKae BUOIp cepen OUIBIIOI KITBKOCTI KaH-
nupatiB. KOHCTUTYIIS TaKOX He BU3HAYAE, KOO OUIBIIIICTIO FOJIOCIB MAIOTh
6yTu nposeneHi Bubopu cynnis Koncruryiiinoro Tpubynaiy.

binbm noknasHe po3MIMpeHHsS KOHCTUTYHIMHUX IOJOXKEHb, IO CTOCY-
I0ThCs Ipotienypu obpanus cynniB Koncruryniitnoro Tpubynainy, mnepen6a-
4eHi y 3akoHi Ta B PermamenTi Cetimy. Y [lonbimi Bxke [istio 6araTto 3aKkoHIB
npo Koucrurymivauit Tpubynan. [lepmum OyB BuUIe3ragaHuil 3aKOH Bif
29 kBitHA 1985 p. nmpo Korcruryniitauit Tpubynan’. Hacrynaum 6yB 3akoH
Big 1 cepmusa 1997 p. mpo Korcruryniitauit TpubyHan’, yxBaJeHHH Iicist
yXBaJIeHHA KOHCTI/ITyuﬁ 1997 p., ane mie 1o HabpaHHS HEI0 YUHHOCTI. Yepro-
Ba perynﬂmﬁ e 3akoH Bif 25 gyepBHA 2015 p. mpo KOHCTI/ITYI_HI/IHI/II/I Tpuoy-
Han*. Moro yuHHicTb 6ys1a OmHAaK y’Ke KOPOTKOI, OCKUIBKH IIC/Is BUOOPIB
no Cetimy Ta Cenary B 2015 p. y IlosbImi cTanacs KOHCTUTYIIMIHA KpuU3a, sIKa
OyJa cCripuYrHeHa BaroMOIO MPAaBOBOIO Ta MOJITHYHOIO CYIIEPEYKOIO OO ii
TIIyMadeHHs Ta IOPYIIeHH: I OJI0KeHb, a TAKO’)K HU3KOIO aKTiB, sIKI Ha3U-

L Garlicki, ‘Uwaga 5 do art. 194’'w L Garlicki (red), Konstytucja Rzeczypospolitej Polskiej. Komentarz, tom IV,
(2005) 4-5.

2 Dz.U. 1985 nr 22 poz. 98 ze zm.

3 Dz.U. 1997 nr 102 poz. 643.

4 Dz.U.z2015r. poz. 1064 ze zm.

TS-6€ « LN« €20C « UHIVAIA OdVdII

ITPABO
Al Qkentin



Krmirod CroTHinki

BAIOTh “KOPUTYIOYUMU 3akoHamu . OMHAK BOHU 3aMiCTh BUPIIIUTH MTUTAH-
HS 9aCcTO NMOCWIIOBAIU IaHyIO4YMi Xaoc. HUHI YMHHI TpU 3aKOHH, IO CTO-
cytorbest Koncruryniinoro Tpubynaiy: 3akoH Bin 30 mucronana 2016 p. mpo
OpraHisaIilo Ta MOpsAgoK mpoBamkeHHA B KoncruryniitHomy Tpubynani’,
3akoH Big 30 mucronaza 2016 p. mpo crartyc cynais KoncruryniitHoro Tpu-
OyHaiy® (KOTpHUil peryiioe NMUTAaHHS KBaridikamii KaHAWIATIB Ha ITOCamy
cynniB Koucrurymiiinoro TpubyHany Ta mopsiok ix Binbopy, sIKHil 00roBo-
PIOETBCS Y IIbOMY HOCIIIKeHHI) Ta 3aKkoH Bif 13 rpynus 2016 p. — [Tonosken-
Hs IIPO BBEJIEHHS 3aKOHY PO OPTaHi3alliio Ta NOPANOK IIPOBa/IKEHHS TIepe],
Koncrurynitnum TpubyHnanom i 3akony npo craryc cyaniB Koncrurymii-
Horo Tpubynany’. 3akon mpo craryc cynaiB Korcrurymiiinoro Tpubynany
He € po30yJOBaHUM B aCHEKTi peryjaioBaHHsS croco0y noOopy CyamiB, BiH
JIMIIIe TIOBTOPIOE MOJI0KeHH KOHCTUTYLII{, OMUHAIO YU MTOJIOKEHHS IIPO 1HAM-
BimyanpHUil BUOIp cynniB®; Takox mocminaerbcs Ha Permament Ceiimy (npy-
re pedeHHs 4. 2 ¢T. 2), To6T0 Ha nocraHoBy Ceitmy Pecrry6iiku [Tonbina Bin
30 nunas 1992 p. — Pernament Ceiimy Pecniy6iiku [Tomnbima’.

Koucrurynis Big 1997 p., sxa nepenbadae, mo cyani KoHcrurtynifiHOrO
TpI/I6YHa.TIy obuparorecsi CellMOM, He BH3HAYa€, XTO Ma€ IIPaBO BHUCYBATH
KaHIUIATIB Ha 11X BI/I60an Te came 6yno i B Koncrurymii Bix 1952 p. ¥V 1oxT-
pUHI, IO CKJIajacs Wifi BIuimBoM npaktuku KoucruryniitHoro Tpubynairy,
BBAXKAETHCS, 10 00paHHs CelIMOM Ma€ 3IiMICHIOBATUCS Ha TePMiH, IIPOTITOM
SIKOT'O 3aKIHYY€EThCSI CTPOK IIOBHOBAKEHb YCTYIAIOYOro cyni'’. Aje SKIIo BiH
3 SIKUXOCh IIPUYUH IIbOTO He 3pOOUTS, Iie IpaBo mepexonuthb 1o CeilMy Ha-
CTYITHOI KameHIii'!

Ha sxanp, mrono obpanns cyaniB Kouncruryniitnoro TpuOyHany Takox
BaJKKO TOBOPUTH IIPO PIIIYUICTh MOJIbCHKOTO 3aKOHOMABLs. 3aKoH Ipo KoH-
crutyuianit TpuOynan Biz 1985 p. He perysoBaB bOTO MUTAHHSI, 3aKOH IIPO
Koncruryniitauit tpubyHat Big 1997 p. BKkasyBas, 1110 KAHAUNATH TIPEICTaB-
JAI0THCS moHaiMenIte 50 nenyratamu ab6o [Ipesunieto Ceiimy” (4. 4 ct. 5),
3akon npo Korcruryniauit Tpubynan Bix 2015 p. cmovatky nepenbadas,
o 1e npaBo Hamaerbea Ipesnunii Ceiimy Ta rpymi moHaimennre 50 gemy-
TaTiB (4. 1 cT. 19). 3ammc neit 3romom O6yB CKaCOBaHMH ITiC/ISI TAPTAMEHTCHKIX
Bu6opiB. [Torounnit 3akon npo craryc cyaais Koncruryniinoro Tpubynany
Bix 2016 p. HOCKIIAETHCSI HA TONATKOBI ITOJIOKEHHSI, BKa3yI0uH, 1110 “TIpaBHIa
BHOOPIB 1 BIAMOBiIHI TepMiHU mpolenypu BukianeHi B PermamenTi Ceitmy”

5 Tj.z2019 1. poz. 2393.

¢ Tj.Dz.U.z2018 r. poz. 1422.

7 Dz.U. 22016 r. poz. 2074.

# K Skotnicki, A Szmyt, ‘Powotywanie sedziow sadu konstytucyjnego — przyklad stowacki na tle polskim
w L Orosz, Grabowska S, Majerc¢ak T (red), Ustavné dni. Tretie funkcné obdobie Ustavného sidu Slovenskej
republiky — VII. Ustavné dni, Zbornik prispevkov, Kanceldria Ustavného siidu Slovenskej republiky (Kogice 2019)
122.

’ Tj.M.P. 22022 r. poz. 1204.

10" Konstytucja Rzeczypospolitej Polskiej, t II: Komentarz do art. 87-243 (Safjan M, Bosek L red, 2016) 1278.

" Konstytucja Rzeczypospolitej Polskiej. Komentarz (Tuleja P red, 2019) 579.
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(mpyre pedenns 4. 2 c1. 2). OcranHii nepenbadae, 110 KaHIUAATIB MOKE ITPO-
nonysartu [Ipesunis Ceitmy a6o mionaiiMeniie 50 germyTatiB, a KOXKeH JIeIy-
TaT MOXKe HIATPUMATH JINIIIe OOHY KaHauaatypy (4. 1 ct. 30).

Sk BUTHO 3 HaBeIeHUX MOJIO’KeHb, HEe3aJIEJKHO BiJ] TOTO, SIKUI ITPAaBOBUIT AKT
BHU3HA4YaB CY0 €KTIB YIIOBHOBAa)XEHUX BUCYBATH KaHAUAATIB Ha [TOCALy CyI/i
Koucruryniitaoro TpubyHnany, me 3aBxau 6ynu [Ipesunis Ceitmy (y ckiani
Mapmanka CefiMmy Ta BineMmapiiankiB CeliMy, KUIBKICTh SIKUX BU3HAYa€Th-
cs1 CeIMOM Ha TOYaTKy KOJKHOTO TEPMiHY ITOBHOBQ)KEHB) 1 ITJOHAIIMEHIIIe
50 memrytatiB. Pi3HUIA mOJIsITaIa JINIIIE B TOMY, 9Y¥ BUKOPUCTOBYBAIHCS CIIO-
JAy9HUKH “‘a60”, “1”, “an”. 3Bepraio Ha e yBary, Tomy 1o B 2015 p. mpas-
Jist9a OLIBIIICTD MPUITHSUTA abCypaHe TAYMadeHHs], 10 OCKIJIbKYA BXKUTO CIIO-
JYYHUK “1”, e 03HAYAE, 1110 KaHIUIATYPY MAIOTh IIOIaBaTH Pa3oM oOUIBa IIi
cy6’extn, To6TO [Ipesunis Ceitmy Ta 1ionaimente 50 mermyTariB. Sk Haci-
0K, BBO)XAJIOCS, 110 Cy/ai, o6pani CeitmoM 8 skoBTHs 2015 p., He Oyiu o6paHi
HaJIe)KHUM YUHOM, 1 CelIM HaBiTh NIPUMHSAB IOCUTh HECIIO/IIBAHY IOCTAHOBY
25 nucromana 2015 p. mpo “BU3HAHHS BTPATH 3aKOHHOI cuytu mtoctaHoB Cei-
My Big 8 »koBTHS 2015 p. mpo ob6panus cynais Korncruryniitnoro Tpubynairy.
OnHak BayKKO BBOKATH 11e IOCTAaTHIM BUIIPaBIaHHIM TOTO, 110 [Ipe3uneHT He
NPUIHAB IPUCATU BiJ IUX CYOAIB, @ Ha iX MicClle IPU3HAYE€HO HOBUX CYAJIB.
ITe cTanmo moYaTKOM KOHCTUTYIIMHOI KPU3H, sIKa TPUBAE O CbOTOHI, 1 € TifI-
CTaBOIO, 3PEIITOI0 CIIPaBelJINBOIO, 3BUHYBadeHHs Iloipinl B mopylieHH1
IPUHIIAITY BEPXOBeHCTBA IpaBa'’. BogHowac ciin 3a3HauuTH, 110 HA IpaK-
tuni [Tpesunis CeliMy He KOPUCTYETBCS 11€I0 KOMIIETEHIIIEIO, a KAaHAUATIB
IIPOIIOHYIOTH ACTYTaTH, SIKI 3a3BUYall HaJIe>KaTh O OHIET OTITUYHOI TPy 1IN,
xiba 110 He OYJI0 [OCATHYTO KOHKPETHHX [OMOBJIEHOCTEH MDK [elyTaTaMu
IIPaBJIAY0] KOAJIIT YU CHIBIPALIOI0YUMH [eyTaTU I1apJaMeHTChKOI OII03U-
mii'3.

Koncrurymis Pecniy6miku ITonbia Big 1997 p., mio ciin BBakaTH ii Hemo-
JIIKOM, He BU3HAYa€ BUMOT, SIKM IIOBUHHI BIITIOBITATA KaHIUIATH Ha II0CAI
cynniB KoncrurymniiHoro Tpubynaiy, a numre Bu3Havae y 4. 1 cT. 194, mo
Cynii 06MPAOTHCS 3 YKMCIa 0Ci0, “SIKi BUPI3HSIOTHCS BUCOKUM PiBHEM IOPH-
OWYHUX 3HaHb . TAKUM YUHOM, ST CTATTS TOBTOPIOE TEPMIHOJIOTiI0, BUKOPHU-
crany y nonpasui 1o Koncrurymnii Big 1952 p., BHeceHi# y 1982 p. minm 4gac
crBopenHs: Koncruryunitnoro Tpubynany (ct. 33a). Lle nMBHO, OCKUIBKY 1110
KOHIIETIIII0 PI3KO KPUTHKYBAJIM SIK HETOYHY, PO3IJIMBYACTY Ta OILIIHOYHY.
Y MOKTpHHI HaBiTh CTBEPKYETHCS, 110 IIe “TUIIOBUI MPUKIA] IOPUTUIHUX
MOPO>KHIX CItiB” .

12 Tus.: K Skotnicki, ‘Gincas de¢l Lenkijos Konstitucinio Tribunolo sudéties’ w Lietuvos ir Lenkijos konstitucines
teises aktualios. Straipsniy rinkinys (Vilnias universitetas 2020) 105—14.

13 P Radziewicz, ‘Zasady i procedura wyboru sedziow polskiego Trybunatu Konstytucyjnego’ <https://www.inpris.
pl/wazne/omx-monitoring/omx-tk-poprzednie-wybory/procedura-wyboru-sedziow-tk> (accessed: 13.04.2023).

14 L Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu (2022) 406.
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HeraTuBHO 11/l OIIIHUTH TAKOX BiICYTHICTH IHIITUX KOHCTUTYILINHUX BU-
MOT' BiIHOCHO KaHAWAATIB Ha mocany cyani Koncrurynitaoro Tpubynaiy,
OCKUIbKM iX BCTAaHOBJICHHSI B 3aKOHI HIBeJIIOE€ 3HAY€HHSI KOHCTUTYLIHHOTO
peryaroBaHHs. MOXUIUBICTh TAKOTO IIPOIOBXKEHHSI IOBUHHA OYTH MPSIMO J10-
3BoseHa KoHcTuTymiero, i e, 6e3cyMHIBHO, He CT. 197 KoHCTUTYIIT, OCKUTBKI
BOHA CTOCY€ETHCS JIUIIIE 3aKOHOJABYOTO PeryII0oBaHHs opraHizanii TpubyHany
Ta MPOLeyPH IIepes HUM .

Y mOKTpuHI, a TaKOXK y CymoBiil npakruni Koncruryniiinoro Tpubynary
CTBEPIDKYETHCS, 10 BUMOTa “BHUPI3HSIIOTHCS BHCOKHUM PiBHEM OPHUIUTHIX
3HaHb MA€ PO3MIANATUCS Y KOHTEKCTI HOPMAaTUBHUX AKTIB, [0 CTOCYIOThCS
IHIIIUX CYAIiB, OCcKUTbKM KBamidikanii cynnis Koncruryuniitnoro Tpubynany
NOBUHHA OyTHU IOHaMMeHIIle TakKi cami, K i 1yt cyaniB Bepxosuoro Cymy
ta Burroro Anminicrpatusaoro Cymy'.

OpHak Taka BUMOTra IPsSMO BCTAHOBJIEHA JIUIIIE B 3aKOHAX, 1110 CTOCYIOThCS
Koncrurymiitnoro Tpubynany. Yunna c1. 3 3akoHy 1po craryc cynnis Kon-
crutyniaoro TpuOyHaay B IIbOMY BHITAIKY YiTKO IOCHJIAETHCS HA TIOMepeIHI
nosnoxeHH (4. 3 cT. 15 3akony npo Koncruryniitanit Tpubynan Big 1985 p.,
4. 3 c1. 5 3akony npo Koncruryniitanit Tpubynain Big 1997 p.im. 1 cT. 18 3a-
koHy npo Korcrurymitauit Tpubynan Bix 1997 p., AKuil, OMHAK, 3raly€ JIHIIIE
kBaidikamito, HeoOXiHY I 06ifiMaHHs mocanu cyani BepxosHoro cyny).
[TpoTe posIBOM BUCOKOTO PiBHS IOPUAMYHHUX 3HAHb MOXKYTh OyTH, HAIIPUK-
JIaJl, HAYKOBI TOCSTHEHHsI IIeBHOI 0co0M ab0 TOCBII, OTPUMAHUI Y pe3yJIbTaTi
TPUBAJIOi MIPAKTUKKU B ONHIN 3 IOPUAMIHUX HpOodeciit, TAKUX SK CYIIs, aj-
BOKAaT YU IOPUCKOHCYJIBT, OCKUIBKM BUKOHYBaHHS IUX Ipodeciit moB’sizaHe
3 MOTPIOHUM MOCBIIOM, BaKJIUBHUM 3 yBaru Ha ¢akt, 1o KoHcruryiHuit
TpubyHnan nporenye Ha OCHOBI I0JIO’KEHb [IUBITBHOTO MPOIECYaJbHOTO KO-
mexcy'.

Yunnuit 3akoH Big 5 rpynss 2017 p. npo Bepxosnuit Cyn y § 1 ct. 30 ro-
BOPHUTE:

Ha nocany cynni Bepxosroro Cyny Moske OyTy Ipu3HadeHa 0co0a, sika: 1) mae
JIUIIIE TIOJIbChKE TPOMAZISTHCTBO 1 KOPUCTY€EThCS IOBHUME I'POMAITHCHKIMU Ta
IPOMa/ICbKUMHE IIpaBaMy; 2) He OyJIa 3aKOHHO 3aCy/I)KeHa 33 BYNHEHHS YMUC-
HOTO 3JIOYHHY, 3 IIyOJIiYHOro OOBHHYBadeHHs, a00 3a BUMHEHHS YMHCHOTO
(biHaHCOBOTO 37I09MHY, 200 IIO/I0 AKOI He BUHECEHO OCTATOYHOT'O BUPOKY IIPO
YMOBHe 3aKPUTTsI KPUMiHAJIBHOTO IPOBA/I)KEHH 32 BYNHEHHS YMUCHOTO 3J10-
4MHY 3a My6IiYHUM OOBUHYBAa4eHHSM, 00 YMHCHOTO (PiHAHCOBOTO 3JI0YN-
HY; 3) BunoBHUIOCS 40 pokiB; 4) Mae 6e3OraHHUIT XapaKTep; 5) 3aKiHIMIA
BUIIY IOpUANYHY OcBiTy B Pecrry6urimi [Tonbma ta 3m06yna cryminp Marictpa
a60 iHO3eMHY IOpUIUYHY OCBiTY, BU3HaHy B PecmyOumini ITonbima; 6) Bupis-

15 Skotnicki, Szmyt (n 8) 114.
1© Wyrok z 9 grudnia Trybunatu Konstytucyjnego w sprawie K 35/15 (OTK-A 2015/11/186).
17 Radziewicz (n 13).
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HSIETHCSI BUCOKUM piBHEM IOPUIMYHUX 3HAHb 7) 3[aTHA 3a CTAHOM 3JI0POB’S
BHUKOHYBAaTH 00OB’SI3KU CyI/li; 8) Ma€ He MEHIIIe IeCSITH POKIB JOCBITY pobo-
TH CyJJiel0, IPOKypoOpoM, roioBoio I'enepanbnoi IIpoxyparopii Pecrry6miku
[Tonpma, ii Bile-pe3anfeHTOM, PafHUKOM ab0 IpaKTHUKyBaja Mpodeciio
a/IBOKaTa, IOPUCKOHCY/IbTA YU JIepP>KaBHOro Horapiyca B Ilosbiii He MeHIIe
IecSATH POKiB; 9) He mpoxoamIa CIyKOy, He IpaIloBaa i He CIIBIpaNoBaja
3 OpraHaMu fiepKaBHOI 6e3IeKu, 3a3HaYeHUMH y CT. 5 3aKoHy Bif 18 rpynHs
1998 poxky npo IacruryT Harionansaoi [Tam’siti — Komicito 3 mepeciinyBaHHs
3JIOYMHIB IPOTHU IOIBCHKOTO Hapony'®.

Kisbka BUMOT 1IbOTO TOJIOKEHHSI 3aCJYTOBYE Ha IOMATKOBI P03 ICHEHHSI.

Toit paxr, 110 cynns Bepxosuoro Cyny mae mojabcbKe rpOMajisTHCTBO, 3PO-
SYMi)II/IfI, aJjie TUIbKY YUHHUM 3aKOH npo BepxoBHuit Cyn BCTAHOBJIIOBAB OTO
BUKJIIOYHICTD, SIKA apTyMEHTYBaJIacsl IPU3HAYEHHAM CYAJIB IJISI CYCHIIBHO-
ro 61ara (BUKJIIOYIHICTD MOJIBCHKOTO IPOMAISIHCTBA OysIa po3IIupeHa 10 BCiX
CYAIIB ycCiX cyziB TorogacHoi [Tompii).

Bumora gocsraenns 40 pokis ais cyani Bepxosroro Cyny € BITHOCHO BU-
COKOIO MeXelo, ajie paHille BoHa Oysa 3ampoBalpKeHa IUIsl CyAniB Bumoro
Anminicrpatusroro Cyny, mo 6yio nepen6adeHo 3aKOHOM Bifi 25 IHCTOAA
2002 p. — IIpaBo mpo ycrpiit anMiHicTpaTHBHUX cyAiB'. Cirim TakoX ImaM’siTa-
TH, o 3akoH npo Koncrurynivauit Tpubynan Big 2015 p. HA MOMEHT HOTO
OPUNHATTA nepenbayas, 1o cyans Koncruryniitnoro TpuOyHany Ha eHb
oOpaHHsI He MO)Ke OyTH CTapIIuM HDK 67 pokiB (4. 2 cT. 18). BctaHOBIEHHS
Ii€] BEPXHDBOI MexXi Oy10 1006pe COpHUiiHsTe B JIiTepaTypi mpeamery?’, ogHaK
y 2015 p. meit BikoBuit IjeH3 OyJI0 CKACOBAHO.

Sk iy BUnagky 3 “BUpPI3HSIOTHCS BUCOKHM PiBHEM IOPUIUYHHUX 3HAHB ,
TepMiH, II[0 CTOCYETHCS IIle ONHI€i BUMOIH, a caMe “Oe3JOraHHMIT Xapak-
Tep”, € HACTUIBKH K HeTOYHUM. Hemae CyMHIBY, III0 I1e CTOCY€ETHCSI MOPaJIb-
HOI KOMIIETEHTHOCTi 0coOH. 3 JIIHI'BICTHYHOI TOYKH 30PY BUAAETHCS, IO IIe
MTOHSITTS € OMTHO3HAYHUM, OCKIJTbKM O€3[MOTaHHUHN XapaKTep ‘€ TAKUM, 10 Hi-
YUM He 3aIUIIMOBAHUIA, a 6e3I0TaHHICTh — CTaH, KU OJHO3HAYHO Ieper-
KOIKae (OPMYIIOBaHHIO OYIb-sIKMX 3allepedeHb MOPAJIBHOTO XapaKTepy
10 BiTHOIIIEHHIO 10 npodecionana’. Ha nmpakTuii BUSHAYUTH 3MICT IIHOTO
IIOHATTS He TaK IPOCTO, IIPO 110 HalKpallle CBIAYAaTh Pi3HI OI[IHKU MOBE/IIH-
K, a 0COOJIMBO BUCJIOBIIOBAHb 0Ci0, SIKi IPeTEeHIYIOTh Ha ITOCAIH CY/IiB a60
006IMMaroTh iX.

Bumora ropuandHOi OCBITH 03HaYa€ HEOOXITHICTh 3aKIHYUTHU BUIIY I0PU-
nu4aHy ocBity B [lonbimi B ramysi mpasa Ta oTpuMaT IpodeciitHui CTYIIiHb

18 Tj. Dz. U. 22021 r. poz. 1904, z 2022 1. poz. 480, 1259, 2280, 2600, z 2023 r. poz. 181.

19 Tj. Dz. U. 22022 r. poz. 2492.

2 A Zoll, ‘Sposdb wyboru sedziéw Trybunatu Konstytucyjnego’ (2016) 1 Ruch Prawniczy, Ekonomiczny i
Socjologiczny 49.

G Lawnikowicz, S Pilipiec, ‘Nieskazitelno§¢ charakteru i nieposzlakowana opinia w prawie prawniczych
samorzadow zawodowych’ [2016] G (LXIII) Acta Univeritatus Mariae Curie-Sktodowska 235.
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Marictpa abo iHO3eMHY IOPUIUYIHY OCBiTYy, BusHaHy B PectyOumimi [Tosbiia.
Ile o3Havae, 110 0COOH, SIKI OTPUMAJIH IHIIY OCBITY, TOOTO He MAIOTh IOPH-
IWYHOI OCBITH, HaBITh SIKII[0O BOHU OTPUMAJIH CTYIIiHb JOKTOpa ab0 TOKTOpa
rabiIiTOBaHOrO IOPUAMYHUX HAyK (Hapasi B rajysi CyCIUIBHUX HAayK y JHC-
IUIUTiHI IOPUIWYHI HayKH) He MOXy OyTu cynasamu KorcruryniitHoro Tpu-
OyHaiy.

[Iomo BUMOTH BiIIOBITHOTO CTaKy, BIH OOUHCITIOETHCS CITIIBHO /IS 3a3Ha-
JeHUX 1ocap i mpodeciit (§ 3 cr. 30 3akony npo Bepxosumit Cyn), ToMy BiH
IOCSITa€ThCs, Koy ocoba Oyia, HATIPUKTIAL], CY[IEI0 POTATOM 5 POKIB 1 aiBO-
KaTOM IPOTAroM 5 pokiB. OfHaK 0co6H, SIKi MaIOTh BUEHE 3BaHHSI npoq)ecopa
ab0 BUEHUII CTYMiHb JOKTOPa TabiIiTOBAHOTO IOPUIMIHUX HayK 1 nparoBa-
JIA y TI0JIbCBKOMY BUIIIOMY HaBYaJIbHOMY 3akiazi, [loabcbkiil akagemii Hayk,
DOCHITHUIIBKOMY IHCTUTYTI Y iHIIIN HayKOBif YCTaHOBI, 3BUIBHSIOTHCS Bijl
BHUMOTH CTaKy poOOTH Ha 3a3HAYEHMX ITOCaIaX a00 BUKOHAHHS IIEBHUX IIPO-
deciit (§ 2 ct. 30 3akony npo Bepxosuuit Cyn).

MopanpHa kBamidikamis cyani BepxosrHoro Cynmy, X04 i He TUIBKH, Bif-
moBifae BUMO3i, 06 cynas B 1944-1990 pp. He CIy’KWB, He IIpaIlOBaB
1 He CIIIBIIpallfOBaB 3 OpraHaMu Jiep>KaBHOI Oe3mexu. Lls BuUMoOra cTocyeTs-
cs1 e oci6, siki Hapomwtucs o 1 cepmus 1972 p. (§ 4 cr. 30 3akony mpo
BepxosHuit Cyn). OTxe, KAaHIUIATH B CY/IMI, @ TAKOXK IHIII 0COOH, SIKi BUKO-
HYIOTbH Jiep>KaBHi GyHKIIT a60 KaHIUAATH Ha IeprKaBHI ocaau (HaIIpUKIIaT,
KaHJUIATH B IEMyTaTH Ta CEHaTOPH) ITOJAIOTh TaK 3BaHIi JIOCTPALiiiHI 3asIBU
1070 TaKol poboTu (cmiBmparii) 9u i BIICYTHOCTI, SIKi TIOTIM HePeBipsAIOThCS
[HCTUTYTOM HaIiOHAIBHOI TaM STi, @ y CIIPHUX BUIAJKaX — TAKOX CY/IaMU.
daxT TaKoi Mmpartii Y1 CIiBIpalli, HaBiTh SKIIO 0coba cama MPU3HAIACS [0 Hel,
YHEMOXIUBIIIOE 3aMHATTS [IEBHUX IT0Caf 9u (PYHKIIIN, 30KpeMa i Cy/iIi 9u OT-
puMaHHs 3BaHHs mpodecopa.

Y niTeparypl Ha II0 TeMy POKaMH BKa3yBaJIOC, 1110 3aKOH IIOBUHEH MICTU-
TH CIHCOK OOMEXeHb IIOI0 MOXIIMBOCTI 6yTu cyanero KoncrurymiitHoro
Tpubynany. 30kpeMa, I1e Ma€ CTOCYBATHCS KOJIHIITHIX 1 AII0YNX HAPOJHUX Jie-
myTaTiB a6o oci6, IOB’sI3aHUX 3 OPraHaMU BUKOHABYOI Biaanu. [lomiTuku He
IIOBUHHI OYTH CYAIsSIMH, OCKUIBKY Ile MiIBUIINYE PU3UK KOH(IIIKTY iHTEepeciB
1 3arpo3y He 30eperTu 30BHIIIIHI O3HAKH HeymepemkeHocTi cyani Koncrury-
uitHoro TpuOyHaiy, OCKUIBKM BOHHU OyOyTh OLIHIOBATH KOHCTUTYIIHICTD
3aKOHIB, B yXBaJIeHHI sSIKMX BOHM Opaiu ydacts®. Lleil mocTynat HapoquBcs
3aBISKU TOMY, III0 TaKi BUMQIKU B)XKe MaJIU Miclle Ha IIPAKTHUIll B MUHYJIOMY,
1 IOTO BJIYYHICTb HOSICHIOETBCS THM, 1110 BOHM He € ITOOJAMHOKUMU 1 3apas.
BonHovac 3a3HaYa€THCsI, 10 KOJIU TaKe BUKJIIOUEHHS BBOJUTHCS, Mae OyTH

2 L Garlicki, ‘Uwaga 8 do art. 194’ w Garlicki L (red), Konstytucja Rzeczypospolitej Polskiej. Komentarz, t IV
(2005) 10.
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Iy’Ke YiTKO BU3HAYEHO, SIKI MOCaau IPU3BENYTh 0 3a00pOHU OYTHU CyIel0
Koncruryuniitnoro Tpubynamy?.

KoHcTuTynist He BH3HAYa€ JKOAHMX €JIEeMEHTIB Ipolenypu no0opy cyn-
niB KoncrurymifiHoro TpuOyHaiy, 1o ciim BBaKaTH ii HemosikoM. Jluire
Pernmament CeliMy BHU3HaYae KiHIEBUI TepMIiH IOaHHS KaHAUAATYPU Ha
nocany cynni KorcrurymifiHoro TpubyHany. BiH 3MIiHIOETBCS 3aJI€XKHO Bif
IiICTaBH OOpaHHS 1 CTAHOBUTB: Y Pa3i 3aKiHYeHHS CTPOKY IIOBHOBa)KEHD CY/I-
ni— 30 nHiB, y pasi 3aKiHYeHHS ITIOBHOBAXKEHb Cyani — 21 neHb, y pasi IHIIuX
IPUYUH TePMiH el BuU3Hadae Mapranok Cerimy (4. 3 c1. 3). [lo 3asBu 1oma-
IOThCS IaHi KaHAUJATa, OOTPYHTYBaHHS Ta 3ro/la Ha BUCYBAaHHS KaHAUIATYPU
(4.2 cr. 30). [lo maHUX PO KaHAMIATA BXOASITH, 30KpeMa, Oro pe3ioMe Ta iH-
opmariis mpo itoro nmpodeciitHi qocsrHeHHs. BinmosinHa 3asBa momaeThCs
Mapanky Ceiimy.

SIx mpaBwmIIo, mpono3unii He MOXYTh OYTH IOCTaBJIeHI Ha TOJOCYBaHHS
paHillle HDK Ha CbOMUM [eHb IICJIs Bpy4eHHs JOKYMEHTY 3 KaHIUJaTaMU Jie-
nytaTaMm, ofHak CeilM MO)Ke IIPUMHATY iHIIIe pitteHHs (4. 4 cT. 30).

Mapmanok Ceiimy, 3rigHo 3i 4. 5 cT. 30 Pernamenty CeliMy, HallpaBJIsi€ OT-
pUMaHI 3asBY, LI0 MICTATh CIIUCOK KaHOUATIB Ha nocany cyanis Koncrury-
niitHoro Tpubynainy, no BinmosifHo1 KoMmicii Cefimy (Hapasi Komicii 3 nutanb
IIPaBOCY/IS Ta IIPaB JIIOIMHY ), a IHIIINI 3aIliKaBJIEHUIT KOMITET MOJKe JIeJIery-
BaTH CBOIX IIpeJCTABHUKIB Ha cBO{ 3acifaHHs. KoMiTeT 3anpolrye KauauaaTis
Ha 3aCilaHHs], JIe MO)Ke ITOCTaBUTH IM 3amuTaHHS. Pob6oTa KomiTeTy 3aBep-
IIY€THCS MIATOTOBKOIO IUCHbMOBOTO BUCHOBKY, SIKUII MICTUTh OIO peKOMEH-
Iariro moao o6paHHs KOHKpeTHOI 0cobu Ha mmocany cyani KorcruryiiiiHoro
Tpubynany. BucnoBok nomaerbcst Mapirankosi Ceitmy (4. 6 cr. 30), siKuit
PO3MOPSAMKAETHCS IPO MOTO APYK 1 OCTAaBKy BCIM AemyTatam. Posrisn mo-
marHs CefiMOM MO>Ke BiTOYTHUCS He paHillle HAaCTYIIHOTO THS MicJIs Iepefadi
IeryTaTaM JOKYMEHTa, II0 MICTUTh BUCHOBOK KomiteTy (4. 8 ct. 30). ITpoTte
B ocobymBux Bunaakax CeiiM MOXKe CKOPOTUTH MPOBAIKEHHS, TPOIOBKUB-
I pO3IJISif MOIaHHSI, He HAaICHJIAIOYU HOTro O BiIIOBIIHOTO KOMiTeTy, a60
3pOOUBIIIN IIe IPOTATOM KOPOTIIIOTO mepiony dacy (4. 9 ct. 30).

Koncrurynis y ct. 194 He BupiIIye KO0 OUIBIIICTIO roJ0CiB Mae 6yTH 06-
panuit cynns Koncruryniitnoro TpubyHaiy, a 1ie o3Havae, 1110 KOHCTHTYITii-
HU¥ OPTaH JIOBIpUB BUPIIIIEHHS I[bOTO MUTAHHS 3aKOHOMABINO. [le BUNInBae
3i cT. 120 KoHCcTUTY 11, 3TiAHO 3 KOO IOCTAHOBH, SIK IIPABUJIO, IPUIMAIOTHCS
MPOCTOO OUIBIIIICTIO TOJIOCIB, OMHAK CTATYTOM UM IIOCTAHOBOIO CEMIMY MOXKe
6yTH BCTaHOBJIEHO iHIIIE™.

Ha namry nymky, 1ie He € IPaBUJIBHUM DIllIEHHSIM, OCKUIBKY ITATAHHS 00~
panss cyanis Koncruryniiinoro TpubyHany Mae Take BaXJIMBe 3HAUCHHS /1151
IepsKaBHOTO YCTPOIO, III0 MAa€ BUPINIYBAaTHCS 6e3MocepeHbO KOHCTHUTYIIIN-

% Skotnicki, Szmyt (n 8) 118.
2 M Chmaj, J Juchniewicz, Komentarz do Konstytucji RP. Art. 120, 121, 122, 123, 124 (2022) 30.
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HOIO HOpMOIO. Ha skaib, Ile NUTaHHA He BPeryJbOBaHO HaBITh B 3aKOHI IIPO
cratyc cynniB Koncruryniinoro Tpubynany. Ile pobuts siuire PermamenT
Ceiimy, 3rinHo 3 sikuMm ob6panHs CeitMoM ocobu Ha nocany cynai Koncrury-
uiftHoro TpubyHany 3mifiCHIOETHCSI aOCOTIOTHOIO OUIBIIICTIO TOJOCIB (4. 1
ct. 31). O6paHHs KO>KHOTO CYAi Ma€ BiOYBAaTUCS OKPEMO, 1[0 O3HAYAE, 110
HEMO)KJIUBO ToJIocyBaTH en bloc (crinbHO) 3a ABOX YU OibIlle KaHAWIATIB.
[TocranoBa mpo o6paHHS cymni oronomyerbcss B OddimiitHOMY >KypHai
Pecniy6utiku [Tombita “Monitor Polski” (4. 3 ct. 31).

[TonoxxeHHs, 0 perymooTh o6panHs cyaniB Korcrurymniiinoro TpubyHa-
JIy B JIiT€paTypi 3 IbOTO IUTAHHS, OLIHIOIOTHCS SIK TeXHI4HI, eTaJbHi Ta TU-
IIOBI JIJISI TapJIAMEHTChKUX IPOLeyp™.

Huckycist BimHOCHO ckiaany KoucruryniitHoro Tpubynany, 1o modasna-
csi B 2015 p., mpu3Besa He TUIBKYU O KOHCTUTYIiiHOI Kpuau B [lonbm, ska
TPUBA€E NOHMHI, 1 10 3pOCTaHHs MOPYIIEHHs IPUHIIUITY BEpXOBEHCTBA IIpa-
Ba, a ¥ O MPUIINHEHHS HAJICKHOTo (PYHKIIOHYBaHHS moitu3oBaHoro Kou-
cruryniiiHoro Tpubynany. lle mo6pe BUIHO 3 KiTBKOCTI PO3IISIHYTHX HUM
crpaB a60 BHYTPIIIHIX CyIepedoK, sIKi CTBOPIOIOTh PU3UK ITOBHOTO MApaJIidy
itoro po6otu. lle mpuaBesno no mamiHHA Moro aBTopuTteTy. ToMy TpuBae auc-
KyCisl PO Te, SIK BUPIIIUTH [0 Ipo6sieMy. 3 0qHOro OOKY, JTYHAIOTh TOJIOCH
IIPO 3aMIiHY KeJIbCeHIBChKOI (€BPOIEIICHKOI) MOfIeIi ITepeBipKA KOHCTUTYIIIM-
HOCTI 3aKOHY Ha PO30CepeIKeHN KOHTPOJIb (aMepUKaHChKa MOJIEIb), SIKUI
3IIMCHIOIOTH Yci cynu. [lepeBaskae mepekoHaHHsI, 1110 He Oylie MOCTIMHOTO pi-
IIIeHHs], a OyZie YHIKaJIbHe, BUIIAKOBE, i BOHO Oy/ie BUSHAYATUCS TOKTPHHOIO
HEOOXiTHOCTI?®.

3 pmpyroro OoKy, mepen6avaeTbCsi BBEJEHHS IIOJIOXKEHB, IO CTOCYIOTh-
cst Koncruryniitnoro TpubyHainy, siki BITHOBJISITH JIOTO POJIb, III0 BUILINBAE
3 Koncruryuii, i 3amo6bKUTh MOAIOHUM CUTYalisiM y MaiiOyTHbOMY. Baskiu-
BUM €JIEMEHTOM TaKUX PO3IJIANIB € IIPONO3ULII OO0 BHECEHHS 3MIH y Me-
TOOUIKY BiOOpY CynaiB mporo oprauy. ITpormosumii iy Th y 1BOX HallpsMax.
[lepimuit BuMarae BHeceHHs 3MiH 70 KOHCTHTYIIII, OCKUIBKY BiH mepenOadae
obpaHHsa abo mpusHadeHHs cynaiB KoncrurynifiHoro TpubyHany pisHUMEI
opranamu (Hanpuxtan Ceiimom, CeraroM i [IpesunenTom). Ajte 11e He HaATO
peasbHO, TOMY 110 B ICHYIOYIl NOMITUYHIN cuTyanii B [Tonbini Hemae mancis
BHeCTH sKich 3MiHM 10 Koncrurynii. Tomy Hazito Ha GUIBIINI YCIIIX MO>KHA
IIOB’SI3YBATH 3 IPYI'MM HAIPSIMKOM, SIKUU ITependadae BHECEHHS CyTTEBUX 3a-
KOHOJABYUX 3MIH Y M€XKaX YAHHOTO KOHCTUTYIIHOTO peryaioBaHHsA. besy-
MOBHO, I[bOMY CIpHsIE 3a3Ha4YeHa paHillle BUCOKA (HaaMipHA) JIAKOHIYHICTh
itoro mosioxeHb. [IposiBoM Takoro cnoco6y muciieHHs € “CycribHUN IPOEKT
3akoHy npo Koucruryuiitnuit Tpubynan”, sKuil Miarorysajia rpyna opu-

» Skotnicki, Szmyt (n 8) 123.
% A Rytel-Warzocha, ‘Jak nie Trybunat Konstytucyjny to co? O rozproszonej kontroli konstytucyjnosci prawa w
Polsce’ (2022) 3 Przeglad Prawa Konstytucyjnego 25-37.
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IUYHUX eKCIepTiB, mo aie npu Pyunarii im. Credpanana batopis™ (a Takox
IpO€EKT 3aKoHY — [loo’keHHs PO BBeleHHs 3aKOHY Ipo KoHCTUTYHifHUM
TpubyHai, cipssMOBaHMIT Ha BiTHOBJICHHSI BEPXOBEHCTBA MpaBa B TpubyHati
BifroBigHO 10 KoHcTHTyIi).

CycninpHuil TpoexT 3akony npo Koncrutyniiiauit TpubyHan y gacTuHi
3MiHu cnocoOy obpanHs cyaniB KoncrurynifiHoro TpubyHnany nepenbadae
KUIbKa CyTTEBHUX 3MiH.

[Tepmra — posmupeHHsT Koia Cy0’€KTiB, YIOBHOB)KEHUX BUCYBAaTH KaH-
mupatiB. Okpim Ilpesunii Ceitmy Ta rpynum 3 50 memyTtarti, mepenOadeHo
HafaHHA 1boro npasa Ilpesunenty, rpyni He MeHie 30 ceHaTOpiB, 3arajib-
Hill acam6Oiei cynnis BepxosHoro Cyny, 3aranbHiit acamb6iiei cynnis Buro-
ro AapminictpatuBHoro Cyny, Bumiit Pani AnBokaris, Hamionanshiit [Tanati
FOpuckoucynbris i Hamionanshiit Pani [Tpoxypopis (cT. 18). Le, 6e3cymHiB-
HO, CIyIIHA Nporno3ullis. MokHa e po3IJsSHYTH IUTAaHHSA IIPO Te, YU He
citig HapaTy ne npaso [Tonbebkiit akagemii Hayk gu ii [Ipesunii, abo Komirtety
opunIruIHUX HayK [loabcbkoi akaseMmil HayK 1 MOJIbCHKIN aKageMii MUCTELTB
1 HayK 1 HaBITh (paKyJIbTETaM YHIBEPCUTETIB, /ie IPOBOAATHCS MOCITIIPKEHHS
B rayrysi OpuaMYHUX HayK. OpHaK icHye Hebesreka, 1o CeitM 3poOUTH CBIit
BHOIp JIMIIIe 3-TIOMDK KaHAMJATIB, 3alIPOITIOHOBAHUX JeNyTaTaMU, sIKi HaJle-
KaTh 10 TpaBiIsd0i 6ibIocti. ToMy onTuMaibpHO, aje 0e3 IIaHCIB Ha YCIiX
IIOCTYJTIOBATH, 1100 JIENyTaTH Ta CEHATOPH He MaJy IpaBa BUCYBaTH KaHIH-
natiB Ha nocaau cyaniB Koncruryniitnoro Tpubynaiy.

HIpyra — o6Mexxye BiKk cynni Ha MOMeHT o6panHs Bif 40 mo 70 pokiB (4. 1
cT. 17).

Tperst nepen6avae, 110 JemyTaTH, CEHATOPH, WieHN €Bporericbkoro [lap-
JaMeHTYy Ta 4ieHHu Pagu MiHICTpiB MOXYTb 6aJIOTYBAaTHCS JIHIIIE MiCJISI TOTO,
SIK MUHYJIO IIIOHANMeHIIIe 4 pOKY Iic/IsI 3aKiHYeHHS IIOBHOBAKeHb a00 Ipu-
NUHEeHHs TOBHOBaKeHb GyHKIIT uieHa Pagu Minictpis (4. 2 ct. 17). Ha Hamry
IYMKY, SIKIIIO Ile pillleHHs Oyze 3alpOBaKeHO, TO Ma€e OyTH 9iTKO BH3Hade-
HUP MOMEHT 3aKiHYeHHSI HeOOXITHOTO CTPOKY, UM IIe Ma€ Oy TH IeHb BITKpUT-
TSI IIpolie/lypu 0OpaHHs CYA, 3asiBa PO OTOJIOIIeHHSI KaHIUAATa, Y1 HaBITh
IiCJISE BCTYII Takoi ocobu Ha nocany cyani Korcrurymiinoro Tpubynay.

YerBepra — Mapimanek CeitMy 3000B’I3aHUI IIepeBIpATH, YU KaHAUTATH
OyJy TOfaHI YIIOBHOBa)KEHUM OPTaHOM 1 YU BINOBIAIOTh BCTAHOBJIEHUM
3aKOHOM KpUTepisM s oJaHHs Ha nocany cynai Koncrurymniitaoro Tpu-
6yHany (4. 5 cT. 18), a mOTIM IIPeNCTaBUTH iX mermyTaTaM, HarioHanbHii pami
I0CTHUILII Ta rpoManchKin gymii (4. 1 ¢1. 19).

27 Spofeczny projekt ustawy o Trybunale Konstytucyjnym geneza oraz zasadnicze kierunki projektowanych zmian,
(Fundacja im. Stefana Batorego, 2022) <https://www.batory.org.pl/wp-content/uploads/2022/07/Spoleczny-

projekt-ustawy-o-Trybunale-Konstytucyjnym.pdf> (accessed: 13.04.2023).
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[T’sita — 060B’s13k0oM HamioHanbHOI pamgy oocTuUllii € HagaHHs Mapiraaky
CeliMy MiC/Isl 3aCTyXOBYBAaHHS KaHOUAATIB, BUCHOBKIB IIIOJO BIATIOBITHOCTL
KaHauaaTis nocani (4. 2 cr. 19).

[lTocta — 0608’ 5130k Mapiiranka CefiMy po3HOPSIIUTUCS IIPO BiTKpuTe my6-
JIYHE CJIyXaHHS KaHAUAATIB 32 YYaCTIO JIEIyTaTiB 1 TPOMaZCbKUX OpraHi3anii
(4.3 cr. 19).

Crpoma mepenbadae, mo cyani KorcruryniiiHoro TpubyHary o6upaioThb-
cst CeitMoM KBasTi(hiKOBaHOIO OUIBIIICTIO ¥ 3/5 TOIOCIB 3a HAsIBHOCTI IIIOHAM-
MeHIIIe TOJIOBUHU BU3HAYEHOI 3aKOHOM KUIBKOCTI memyTaTiB (4. 1 cr. 16).
OO6TrpyHTOBYETBCS, 11O IIe MA€E

NIPU3BECTH [I0 IPEICTaBIeHH KaHAMWIATIB, AKi 3aBISKUA CBOIM IOPUIUIHUM
3HAHHAM 1 JOCBily MOXKYTb OTPUMATH IIUPOKY MATPUMKY B Ceiimi, TaKOX
ceper ONO3ULINHUX rpyn. LIs mocTaHOBa Mae Ha MeTI IPOTUIIATH IPAKTULIL
IIpU3HAYeHHsI Ha ocany cynni TpubyHany KaHIUIATIB, SIKi He BUPI3HAIOTHCS
IOPUIMYHIMY 3HAHHAMHE Ta IpoeCiiiHIM TOCBITOM, aJie 3aJUIIAI0ThCS B Tic-
HHUX CTOCYHKaX 3 YTPYIIOBAaHHsAM, fIKe 3apa3 yTPUMY€ MapIaMeHTChbKY Oilb-
ricte®.

51 B mpomy He nepexonanuit. O6panus cynnis Koncruryniitaoro TpubyHa-
JTy KBaTi(pikoBaHOIO OLIBIIICTIO TOJIOCIB He 000B’I3KOBO IIPU3BeJie O KOHCEeH-
CYCy cepef IOJITUKIB, ajie 1€ MOKe IPU3BECTH [0 Mapajlidy KOHCTUTYIIHHO-
IO CY[ly, OCKUIbKH IpaBJisida OUIBIIICTh He 000B I3KOBO X04Ye KOHTPOJIIOBATH
MPUITHSATI HEI0 3aKOHU, @ OCKUIBKY IIOCA/IH CY/IIiB He OYy/IyTh 3aIIOBHEHI, TO He
Oyne KOMy CyAUTH.

[IpencraBnennit anani3 kBamidikamii KaHAMOATIB 1 Tpouenypu Binbo-
py cynniB Koucruryuniifinoro cyay Ilosbini mokasye, 10 KOHCTUTYIIIHI
Ta 3aKOHOZIaBYi HOPMH, SIKi 3aCTOCOBYIOTHCS B IIbOMY BiJIHOIIICHHI, a TAaKOX
y Pernmamenti Ceitmy Pecriy6umiku [lonbia, He no36asnennit nedexris. Huni
po6JieMy 3aroCcTpro€ irHOPYBaHHs MPABJISIOK0 OUIBIIICTIO ICHYI0OYOrO KOH-
CTUTyLiHOTO any. ToMy 3MiHH B 3aKOHOIABCTBI HEOOXinHi, ae, Oe3neped-
HO, I1e Oy/ie HeJIeTKo, IO III0 CBilYaTh HAasBHI CyIepedKy Ta TPUBAIOda JIHC-
Kycif.
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Krzysztof Skotnicki

QUALIFICATION OF CANDIDATES AND SELECTION PROCEDURE
JUDGES OF THE CONSTITUTIONAL TRIBUNAL OF POLAND

AsstrACT. The Constitutional Tribunal was established in Poland in 1982. The article
presents an analysis of the qualifications of candidates and the procedure for selecting
judges of this court. Judges are elected by the Sejm. Candidates are proposed by the
Presidium of the Sejm or 50 deputies. Pursuant to the Constitution of 1997, judges must be
distinguished by legal knowledge, which is an example of “legal empty words”. The current
Act of 2016 on the status of judges of the Constitutional Tribunal provides that these
judges should meet the same conditions as judges of the Supreme Court and the Supreme
Administrative Court. This means that a judge: 1) must have only Polish citizenship;
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2) may not be validly convicted of an intentional crime prosecuted by public indictment
or convicted for committing an intentional fiscal crime or against whom a final judgment
conditionally discontinuing criminal proceedings for committing an intentional crime
prosecuted by public indictment or intentional fiscal crime has not been issued; 3) must be
over 40 years old; 4) be of impeccable character; 5) must have completed higher studies in
law in the Republic of Poland and have a master’s degree or a foreign law degree recognized
in the Republic of Poland; 6) be distinguished by a high level of legal knowledge; 7) must
be able, due to his health condition, to perform the duties of a judge; 8) have at least ten
years of experience as a judge, prosecutor, President of the General Attorney’s Office of
the Republic of Poland, its vice-president, counselor, or for at least ten years practiced the
profession of an advocate, legal adviser or notary public in Poland; 9) could not in the
years 1944—-1990 serve, work or be a collaborator of the state security authorities. Disputes
over the composition of the Constitutional Tribunal in 2015 initiated a constitutional crisis
in Poland and led to the collapse of the authority of this body. In the ongoing discussion
about the revival of its constitutional role, it includes, among others, proposals for changes
in the manner of electing judges of the Constitutional Tribunal. First of all, it is proposed
to extend the circle of entities proposing candidates, as well as to elect judges by a 3/5
majority of votes in the presence of at least half of the statutory number of deputies.

Keyworps: Constitutional Tribunal; judges of the Constitutional Tribunal; Sejm;
qualifications of judges of the Constitutional Tribunal; procedure for selecting judges of
the Constitutional Tribunal.
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KOHCTUTYIITHA IOPVCIIPYIEHIIA
(O®IIIMHA KOHCTUTYIIMHA TOKTPMHA) B YKPATHI:
[TPOBJIEMM CTAHOBJIEHHSA

Anotans. Iompu Te, 110 opraH KOHCTHTYLIMHOI ocTULil (QyHKIIOHYE B YKpaiHi
YIPOIOBXK NOCHATH TPHUBAJIOTO IEPIOy Jacy, MUTAHHS CTOCOBHO IPUPOAM U CYTHOCTI
KOHCTUTYLINHOI IopucnpyaeHuii (ogirifiHol KOHCTUTYLIIHOI JOKTPUHU) OCI € IpeaMe-
TOM AMCKYCII JIJIs1 BITYN3HSAHOI HAyKOBOI CITIJIPHOTH. BogHOYAC CBITOBUIT IUCKYPC i3 IO~
IO IUTAHHs 06€PTAETHCSI HABKOJIO TOTO, IO CYYIaCHI KOHCTUTYIIIITHI CY/IN TBOPSITD IIPABO,
a KOHCTUTYLIHA IOPUCIIPYAEHIII, K Pe3yJIbTaT IXHbOI AIJIbHOCTI, CYyTTEBO BILJIUBA€E Ha
PO3BHUTOK HAI[IOHAJIBHUX CYCHITbHO-TIOJNITHYHUX CHCTEM. Y IIiff CTATTI MU HaMarajucs
[IPOAHAI3yBaTH, IO SIBJISIE COOOI0 KOHCTUTYIINHA IOPUCIPYIEHIIsI CbOTOJHI, SIKOIO € T
[IPUpO/A Ta TOJIOBHI Ipo0IeMHU CTAHOBIEHHS B YKpaini. [Tomryk BigmoBizfeit Ha 11i MUTaH-
Hs TOTpebyBaB aHaII3y KUIBKOX CYMDKHUX ITUTaHb METOIOJIOTTIHOTO XapaKTepy: II00
CYTHOCTI KOHCTUTYIIi{, CHCTEMH IKepesl KOHCTUTYLIHHOTO IIpaBa Ta MICIS Y Hill KOHCTH-

TYIIIHOI I0PUCIIPYIeHIIi.
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OcKinbKY KOHIEMIIisE O(II[ifTHOT KOHCTUTYLINHOI JOKTPUHU TOCUTh AKTUBHO PO3BHU-
BaeTbCA y JIUTBI, OKpeMy yBary MM IPUCBATIIN aHANI3y JTUTOBCBKOTO JOCBINY, [ie KOH-
CTUTYIIiIHE [IPaBO PO3YMIIOTH SIK “TIPaBO KOHCTUTYIIii, III0 OXOILIIOE, OKPiM O(IIiFIHOTO
KOHCTHUTYIIIHHOTO TEKCTY, iIHTepIIpeTamiiHi akTh KOHCTUTYIIHHOTO Cyny.

BpaxoByroun BHOKpeMJIEH] BIACTUBOCTI KOHCTUTYIIINHOI IOPUCIPYEHIIi], MU CIIPO-
6yBaIu MOMISIHYTH Ha ii pOpMyBaHHsI B YKpaiHi Kpi3b IPU3MY HAIIOHATHHUX OCOOIHBO-
crert. Y pesysbTarti 3’sICyBaIy, 110 Ha If CTAHOBJICHHI HETaTUBHO O3HAYIIINCH IepefyCciM
TIOIINPEeHI BIIPOIOBK TPUBAJIOTO Mepiofly 4acy MiAXONU B aKaleMidHill JOKTPUHI, 30Kpe-
Ma “pajsIHCHKHIT MIIXi/ 10 PO3YMIHHS [Kepel KOHCTUTYLINHOTO IIpaBa, 1[0 IPU3BEJIo
IO IPUMEHIIIeHHS poJli KOHCTUTYIIMHOI IOPUCIPYAEHIIIi.

Kpim Toro, mu npoaHasisyBanu okpeMi Bagu y (popMyBaHHI BiTIH3HIHOI 0imiitHOi
KOHCTUTYIITHOI JOKTPUHU. XapaKTePU3yIOUU CYyIaCHHI eTall PO3BUTKY OIIifIHOT KOH-
CTUTYLINHOI JOKTPUHU B YKpaiHi, MOKHA KOHCTAaTyBaTH, 110 3arajoM KoHcTUTyHIiHUI
Cyn Ykpainu copMyBaB METOIOJIOTIYHY M aKCIOJIOTIYHY OCHOBU CBOEI IOPUCIPY/IEHIIII.
Oco6a1BO LIHHUMU 3 MOIJISIY AKCI0JIOriYHOI HAIOBHEHOCTI BUAAIOTHCS OCTAHHI pillleH-
HSI, yXBaJIEHI CY[IOM BKe ITiCJIs II09aTKy IOBHOMACIITaOHO1 30poitHoi arpecii Pocii mporn
YxpaiHu, B SIKHX 9iTKO apTUKYIIIOETHCS Ha KOHCTUTYIIMHUX IIIHHOCTSIX Ta IXHBOMY (DY H-
IAaMeHTaJbHOMY XapaKTepi.

KJTIO4OBI CJIOBA: KOHCTUTYLINHA IOPUCIIPYAEHIisT; OillifiHa KOHCTUTYIIMHA TOKTPH-
Ha; KOHCTUTYLIMHNAN CyJ; KOHCTUTYIIMHA IOCTUIIiSl; KOHCTUTYI1OHAI3M.

Bcemyn

Haspsn 4u cporopsi iCHyI0Th CyMHIBUA B TOMY, 1110 KOHCTUTYILIIHI Cyqu
TBOPSTh IpaBo. CIIMPAIOYHCh HA MOMISAIN OAaThKIiB-3aCHOBHHKIB aMepPHKaH-
cbkoi KoHCTHTYII], 1110 KOHCTHUTYIIisI HOTpeOy€e 0COOIMBOIO 3aXUCTY SIK AKT,
SKUI Ma€ MpsMY [0 Ta BOJIOMi€ IOPUAMIHIM BepXOBEHCTBOM', i/1es1 KOHCTHU-
TYLI{HOTO KOHTPOJIIO (constitutional review) po3BUHYIJIACS Y IIUIKOM CaMOJIO-
CTAaTHIO NOKTPUHY KOHCTUTYLIMHOI IOCTUIII, a KOHCTUTYIINHI cyau Habyan
CepI03HOI Bary B IIOJIITUKO-TIPAaBOBHUX CHCTeMaX CYJacHUX Aepskas’. Take 3po-
CTaHHS POJI1 OCTAaHHIX MO>KHA ITOSICHIOBATHU PI3HUMU NpUYnHaMu. [lo mpukiia-
ny, [I. PO6epTCOH CTBEPIKYE, 1110, ‘OCKUTBKH TPATUIINHI IHCTUTYTH MOPaJIh-
HOTO aBTOPUTETY BTPATUJIM CBOIO CUJTY, KOHCTUTYIIIHHI Cy/ili 3aIIOBHIJIN LIIO
IIpOTaJuHY, JOKOPIHHO 3MIHUBIIN TPAAUIIIIHI YSABIE€HHS IIPO T€, 110 MOXYTh
inoBuHHI pobutu cynn . K. MakKo:idd Harosomnrye Ha mocuaeHHI poti KOH-
CTUTYIINHOI IOPUCHPY/IEHIIIi (30KpeMa, TIIyMadeHHI KOHCTUTYIIII) y 3B SI3KY

' ATewminron, ‘Denepaict Ne 78’ B Anmonozis nibepanismy: nonimuxo-npabruuui Guenns ma epxobercmbo npaba

(Tonosarwuit C, Kosto6pa M, Cupoin O ymopsin, Kuurn ast 6isuecy 2008) 465-73.

3BHUYAIHO, TYT ileThCSl PO KPAiHM 3 KeIb3eHCHKOIO MOMIEIUII0 KOHCTHTYIIITHOr0 KOHTpoIo. ITpore KoHCcTH-

TyLiHA IOPUCIPYIEHIIIs 3araJbHUX CYAIB (SKIIO PO3IISNATH KaTeropilo KOHCTUTYLINHA IOPHUCIIPYAEHIIis

i3 morsAmy 3MICTy CY[OBUX pillleHb, a He OpTraHiB, fKi 3[MCHIOIOTH IIOBHOBa)KEHHS KOHCTHUTYLINHOTIO

KOHTPOJIIO) TaKOK IIOBTOPIOE LIO TeH/EHIIIIO.

> D Robertson, The Judge as Political Theorist: Contemporary Constitutional Review (Princeton University Press
2010).
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3 rapaHTYBaHHSM OCHOBOIIOJIOXKHUX Ipas*. I. XeHHIHT ITOB’sA3Y€ I1i IpoIecu
i3 ‘3araJpHOIO TEH/IEHIIIEIO 10 FOPUIU3AIIIT TOTITHKY °.

[Tpore, He3Ba)karoun Ha MPUYUHMU, TOKOHAHUM € (PaKT, 3 SKOTO MU II0-
YaJy BHUKJIAJ Li€l CTAaTTi: KOHCTUTYLIMHI Cy TBOPATH IIPABO, 1 KOHCTUTY-
LifiHa IOPUCHPYHEHLIs, K Pe3yJbTaT IXHbOI HNisJIBHOCTI, CYTTEBO BILUIMBAE
Ha PO3BUTOK HAI[IOHAJIBHUX CYCIIUIBHO-TIOJNITUYHUX CHCTEeM. Taka TeH/eH-
L1l TPOMISANAEThCS BXXe IPU IIOBEPXHEBOMY IOIVIAAM] Ha IISUIbHICTh OpPraHiB
KOHCTUTYIIAHOI IOCTUIII KOHCOJNIJOBAaHUX JE€MOKPATI YHIPOJOBX KUIBKOX
OCTAaHHIX IeCSATHIITH, 1 MIATBEPIKY€EThCS IIPU OUIBII MPUCKIIUIMBOMY aHAJIi31
6inbIrrocti i3 Hux®. [Ipore, 1110 s1BJIsIE CO60I0 KOHCTHUTYIIIITHA IOPUCIIPYAEHIIS
CBHOTOJIHI, SIKOIO € ii Mprpofa Ta TOJIOBHI MPOOJIEeMH CTAHOBJIEHHS B YKpaiHi?
Bunaetncs, 1110 MOIIYK BiATIOBie Ha I[i MUTaHHS MOTPeOye aHaIi3y KiTbKOX
CYMDKHHX. 30KpeMa, IUTaHb METOMOJIOTTYHOIO XapaKTepy — IIOA0 CYTHOCTL
KOHCTHUTYIIil, CHCTeMH JIKepeJl KOHCTUTYLIMHOTO IIpaBa Ta MICIS y Hill KOH-
CTUTYLIIHOI IOpUCIIPYyAeHIII.

METOIO TOCIIPKEHHA € aHaJli3 IPUPOAU ¥ CYTHOCTI KOHCTUTYLINHOI I0pU-
CIIpyJeHIil Ta KIII0YOBUX IIPo0IeM ii CTAaHOBJICHHS B YKpaiHi.

Cymmicmo KOHCMUMYyYitiHoi 1opucnpyoeHyii.
Koncmumyuiiina opucnpyodenyis vs oiyitina KOHCMUmyyitina 0oKmpuna

JucKycis Nmpo NpUpOLy KOHCTUTYIINHOI IOpUCHpYIeHIi Bifcuiaae A0
BUYEHHS MIPO KUBY KOHCTUTYIIIIO, IiJ] IKOIO PO3YMIIOTh IIUCaHY KOHCTUTYIIIO
3 YCI€I0 CYKYIHICTIO ‘0(iiHUAX TIyMadeHb, 1[0 OXOILIIOIOTh BIIUB 3BUYAIB,
IIPaKTUKY MOJNITUYHUX MApTii, Oiit 9u Oe3nisurbHOCTI mapiaMmeHTy [KoHrpe-
cy] i Ilpesunenta, Ta, 0c06MBO, CymOBOI iHTepripeTalii’. 3ampoBamKeHHs
CIIeI1aJI30BAaHUX OPTaHIB KOHCTUTYLINHOI IOCTULII B €BPONENCHKUX HeprKa-
BaX IMOYAaTKOBO HE MAJIO Ha MeTi MepeTBOPEHHS IMPAKTUKN KOHCTUTYIIFHHUX
CyZiB Ha CBOEPIifiHE “TIPaBO KOHCTUTYII”, II0 Ay’Ke Haraaye XUBY KOHCTHUTY-
ifo B ii aMepUKaHCBKOMY TpaKTyBaHHI. [IpoTe mocTymoBe nmocuyieHHs poii
KOHCTHUTYIITHUX CY/IiB, 3yMOBJICHE, 30KpeMa, 1 HaJaHHM IM (YHKIIIT 3aXUCTY
OCHOBOIIOJIO>KHUX IIPaB JIIOAIMHMU, Ta OTHOYACHE 3POCTAHHS POJIi TaKOI PyHK-
1i1, SIKII[O He IPU3BEJIO 10 LIbOTO Pe3yJIbTaTy, TO IPUHAMMHI CYyTTEBO HAOIH-
3UJIO /10 HBOTO.

IToka30BUM Yy IIbOMY KOHTEKCTI € JINTOBCHKUI JTOCBIJI, & KOHCTUTYIiliHEe
IIPaBO PO3YMIIOTb $IK, Y)Ke 3rajlaHe BHIIIE, “TIPaBO KOHCTHUTYIi , III0 OXOILIIOE,

* ‘Biutb Ipo mpaBa Ha/lA€ MIMPOKI 3a 3MICTOM TapaHTii, SIKi TOTPeOyIOTH CIENiaIbHOTO CYJOBOTO Ty MadeHHs

1151 3”SICY BAHHSI METH, 0OCATY Ta 3HAYEHHS KOHKPETHUX KOHCTHTYIiiHuX rapanTiit’. Jus.: C. M. A. McCauliff,
‘Constitutional Jurisprudence of History and Natural Law: Complementary or Rival Modes of Discourse?’
[1988] 24 (2) California Western Law Review 287.

Henning Glaser (ed), Constitutional Jurisprudence: Function, Impact and Challenges (Nomos 2016).

TakoMy aHaJIi3y MPUCBSYEHO HU3KY MOHOTrpaivHUX Ipallb, 30Kkpema: Monika Florczak-Wator, Judicial Law-
Making in European Constitutional Courts (1st ed, Taylor and Francis 2020); Glaser (n 5).

7 Howard Lee McBain, The Living constitution, a consideration of the realities and legends of our fundamental law

(The McMillian Company 1937) 284.
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OKpiM OIIIITHOrO KOHCTUTYIINHOTO TEKCTY, iIHTepIpeTaliiini aktu KoHcTu-
TYLIHOTO Cydy. 3arajoMm, 3a BU3HaY€HHIM KOJIMIIHBOI cyani KoHctutyii-
Horo Cyny JIuteu E. Kypic, nosiBa KOHCTUTYIIIITHOI I0CTHUIIi TpU3BeIa 10 pa-
nuKanbHOI TpaHchoOpMaIii KOHCTUTYLINHOTO IIpaBa.

151 3MiHa BKJIIOYAJIa TPU KIIOYOBI esleMeHTH: (i) odilifiHe 3aKpilUIeHHS KOH-
menii >kuBoi Koncrurymii, T06T0 1opupnanoi KoHcTUTyii, sIKa MOCTINHO
PO3BUBAETHCS IISIXOM ii opirfifiHoro TirymaueHHst; (ii) migasaTTs aktiB Koncru-
TyniiiHoro Cyay —a6comoTHO HOBOTO JKeperia IIpaBa — 3a CBOIM CTaTyCOM /10
PiBHsI JKepesl KOHCTUTYIIHHOTO NpaBa; i (1ii) BUKIIOYeHH S 3 [IePeJIiKy JKepert
KOHCTUTYIIAHOTO MPaBa BCIX IHIIUX aKTiB, KpiM TexcTy Komcrurymii ra ak-
tiB Koncruryiiinoro Cyzny (OCKiIbKM BOHU MICTATH OQiIlifiHe TayMadeHHS
KOHCTHTyuu) Crimom 3a npaxtukoio Korcruryiiiroro Cyay Takmii KOHCTH-
TYI1OHAIICTCHKUI mem 6yB mpuiHATHII (X04a 1 He Bipasy) i JINTOBCHKOIO
IIPaBHUYOIO HayKOI0®.

BinnmoBimHO [0 IBOTO MiAXOAY KOHCTUTYLIS — Iie He TUIbKU IOJOKEeHHS
HOPMAaTUBHO-IIPABOBOTO aKTa HAWBUIIOI IOPUAUIHOI CHIIN, IKUI HA3UBAETH-
cs1 KoHcTutyniero, a it KOHCTUTYLIMHA IOPUCHIPYIeHIIisA — npakTuka Koncru-
tyuiriHoro Cyny, B sIKifl I[efl TPaBOBUIN aKT TIIYMAYUThCS i PO3BUBAETHCS’.
Y mporieci TIyMadeHHS KOHCTUTYIINHUX II0JIOKEHb, 32 BU3HAYEHHSIM I'OJIOBU
Koncruryniitnoro Cyny Jlutsu y Bincrasui [I. XKanximaca, mepenycim BinOy-
BA€THCS 3'SICYBAaHHS 3MICTY KOHCTUTYIITHUX HOPM 1 IPUHIIMIIIB, iXHHOTO 3Ha-
JeHHSI Ta B3aEMO3B S3KY.

TaxuM 9YUHOM, IEPBUHHUI KOHCTUTYLINHUI TEKCT TPAHCHOPMYETHCS Y BTO-
PUHHI TE€KCTH — IIOCTAaHOBH, BUCHOBKH Ta pimenHs KoHcruryniiinoro Cyny,
B SIKHX (OPMYJIIOIOTHCS O(MIIifiHI JOKTPUHAIBHI IOJIOKEHHS, 110 PO3KpPHU-
BaIOTh CYTHICTb 1 3MICT IT0JIO’K€HB IIEPBUHHOTO TEKCTY. 3MICT M0JI0KeHb KoH-
CTUTYLIi PO3KPUBAETHCSI MOCTYIOBO, (POPMYIIIOI0YM BiAMOBInHY OMIIiiHY
KOHCTUTYIIMHY JOKTPUHY B KOHKPETHHX CIIPaBaxX. 3a MePIIUM TIyMadeHHIM
MOJKe CIIIIyBaTH APyTe 1 TpeTe TIIyMadeHHs TOTO CaMOoro IoJoKeHHs. JIpyre
TIIyMadeHHs ByKe [TOB sI3aHe 3 IePIIINM, a [epliie i fpyre — 3 TpeTiM. Takum qu-
HOM, KOHCTUTYIIHA IOPUCHPYIeHIis 3abe3nedye skxurre3natHicts Koncru-
TYLIi Ta IMHAMIKy KOHCTUTYIIITHOTO JIaly, TApAaHTYIO4YH HOTro cTablIbHICTh '

3BepHEMO yBary Ha Te, [0 JINTOBChKA IIPABHMYA HAyKa OIIEPYE TEPMIHOM
“opiyiiina koHcmumyyitina dokmpuxa’, o € 06’€KTOM KPUTHUKH 3 OOKY Iest-

¢ Egidijus Kuris, ‘Constitutional Law as Jurisprudential Law: The Lithuanian Experience’. Report, International
Scientific and Practical Conference. “Constitutional Control Bodies in the Integration of Legal Systems:
The International Experience and Practice in Tajikistan” <https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-JU(2010)022-e> (accessed: 11.07.2023).

Dainius Zalimas, ‘The Constitution of the Republic of Lithuania as the Jurisprudential Constitution’
in A Jakubc¢ionis and others, Lithuanian Constitutionalism: The Past and the Present (Constitutional Court of
the Republic of Lithuania 2017) 289.

10 Tbid 289-90, 344.
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KHX YKPaiHChbKUX YU€HHUX, 5IKi BKa3yIOTh Ha Te, 1110 JOKTPUHA 32 CBOEIO CYTHI-
CTIO anpiopi He Moke OyTH odimiitHOI0. X04a, 3 OISy Ha TIIyMadeHHs 3MICTY
cjoBa “mOKTpUHA” AKafieMiYHUM TIYMadYHUM CJIOBHUKOM YKpPaiHChKOI MOBH,
OIHUM 13 TIOr0 CEMAaHTHUYHNX 3HAYEHD € “‘cucrema noranis” . Toxx BUIa€Th-
Csl, 1110 Y TAKOMY 3Ha4eHHI TOKTPHUHA SIK CHCTeMa ITOTJISIIIB, SIKIII0 BOHA cop-
moBaHa Korcruryniithum CynoM, OiTkoM Moxke HaOyBaTu poiii 0imiiHOIL.

BopHOYac Harosomryemo, o AUCKYCis y IIbOMY BHIIQ[IKY BeIEThCS He
PO CYTHICTh OQINiitHOI KOHCTUTYIINHOI TOKTPUHM 49U (aAKT ii icCHyBaHHS,
a BUKJIIOYHO IIPO 3aCTOCOBYBaHY TepMiHouorio. [lle omHIM 3acTepesxeHHIM
o710 TepMiHa “odiriiiHa KOHCTUTYIIITHA TOKTpUHA € HIOUTO il MPOTUCTAB-
neHHs1 HeodimiiHIM (aKafeMITHIl) TOKTPUHI. 3 IPUBOAY I[bOTO 3aYBa>KUMO,
1110 TaKoi KoH(poHTAaIii HacrpaBai He icHye. HaBmaku, mpakTHKa MisTIbHOCTI
Koucruryniitnoro Cyny Ykpainu (mani — KCY) mokasye cuHeprito akageMid-
HOI OJOKTpHUHHU Ta KOHCTHTyuiI?IHO'I IOpI/ICl'IpYILeHL[ﬁ, sSJKa 3HAYHOIO MipOIo
dopMmy€eThCs i BIDIMBOM HAyKH, i3 3aCTOCYBaHHSM IO3UIIiH, BUKJIAEHUX
y HayKOBUX €KCIIePTHUX BUCHOBKAX, HaflaHUX 3a 3BepHeHHAM KCY, a Takox
amicus curiae. BIJIUB KOHCTUTYUINHOI IOPUCHIPYIEHIII] HAa aKaIeMIuYHYy TOKT-
PUHY TaKO>K O9€BHIHUIT; IIPY IIbOMY OCTaHHS )KOIHUM YMHOM He 3a3Ha€ 00-
MEXEHb y Pe3yslbTaTi TOro, N0 KOHCTUTYLIMHA IOPUCIPYAEHIiS y poll Ch-
HOHIMIYHOI Ha3BU UMEHYEThCS 0(INiHOI0 KOHCTUTYIINHOIO TOKTPHUHOIO.

Xo4eMo MpUBEPHYTH YBary IO TOTO, 110 TepMiH “odimiitHa KOHCTUTYIIN-
Ha IOKTPUHA MO’Ke MAaTH I[IJTKOM BUAMME IIPAKTHYHE 3HAUY€HHS, 1 CIIPaBa 0Ch
y 4oMy. JlocuTh 9acTO OpraH KOHCTUTYLIMHOI FOCTUILIII Ta OTO IOPUCHPYHEH-
I[isI CTAIOTh 00 €KTaMU KPUTHUKH Yepe3 HeJOCTATHIO MepenbadyBaHiCTh HOT0O
pilieHb. ¥ KOHTEKCTI I[bOTO 3ayBa’KUMO, 110 POJIb OMIIIHOI JOKTPUHU TI0-
JISITa€, 30KpeMa, 1 B TOMy, 11106 3abe3nednTy nepen6adyBaHICTh 1 MOCTITOB-
HicThb y misuibHOCTI camoro KCY. Bin Takok 3B’s13aHUi CBOIMH OQIIITHUMEI
MO3UIISIMU. Y BUHATKOBUX BUIIAIKAX JOIyCKaeThcs 3MiHa nosutiiit KCY, ane
TaKuit overruling Mae 6yTH peTeJIbHO apr'yMeHTOBaHUI. TOX 3aCTOCOBYBaHUIA
TepMiH “odiriiiHa” QOKTPUHA OKPEMO IMIIKPECTIOE 0O0B I3KOBICTh TO3UIIII
KCY mnsa aporo K.

AJle, IOBEPTAIOYUCH IO CYTHOCTI KOHCTUTYIIMHOI IOpUCHIPYdeHIi, YA TO
odiniitHOI KOHCTUTYIINHOI JOKTPHHHU, XO4eMO IIPUBEPHYTH YBary 10 KUIBKOX
ii BmacTuBocreit, Buokpemsienux [l. JKamimacom. [lo Hux Hanexats: 1) odi-
I[IffHA TOKTPUHA ITIOBUHHA pO3KpUBaTHU 3MicT OCHOBHOro 3aKOHY Ha OCHOBI
KOHCTUTYI[ITHUX I[IHHOCTEM, SIK THX, III0 IPSIMO B Hiil BiTOOpa)keHi, TaK i THX,
SIKI MICTSITBCS Y HIil IMIUTIIIUTHO; 2) pe3yJabTaT IHTepPIIPeTaliiHOl AisUIbHOCTI
KoncruryuniitHoro cyny mae 6yTH IOpUAMIHO 0O0B SI3KOBUM, IPUIOMY IOPH-
OUYHA CUJja IHTenpeTaniiHuX akTiB Cyny npupiBHIOEThCS 1o cuin KoHcru-
TYIIii, a/)Ke B CYKYITHOCTI BOHU i1 CTaHOBIATH The Constitution”, To6T0 “mpa-

1 ‘IlokTpuHa, u, XiH., KHWKH. [Toitiyne, HaykoBe, (iocodcbke, BiiicbkoBe i T. iH. BYHHSI, Teopist, cucremMa
norysinis’. lus.: Crobuuk ykpaincokoi mobu, m 2: =K (Binonin I ronosa penxon, Hayk mymka 1971) 356.
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Bo KoHctutynii’; 3) odiriiiHa KOHCTUTYIIIHA JOKTPUHA XapaKTepPU3y€EThCs
CHCTEMHICTIO Ta IOCJTINOBHICTIO; 4) iCHYBaHHS OQIIiIHOI KOHCTHTYIIIHOI
IOKTPUHHU He NOIycKae TIyMadeHHsI KOHCTUTYIIT Yepe3 akTH IOTOYHOTO 3a-
KOHOZIaBCTBA, 30KpeMa I 3aKOHH 2.

BpaxoByrooun 1i BIacTUBOCTI, CIIpoOyeEMO MOITISHYTH Ha (HOpPMyBaHHS
KOHCTUTYIIAHOI IOPUCIPYAEHIIIl B YKpaiHi.

Iepedymobu cmarnobrenss kKoncmumyuyitinoi opucnpydenyii 6 Yxpaini

Posrnsan nporo muTaHHSA MOYHEMO 13 3aTaJbHOTO 3ayBa)K€HHSI CTOCOBHO
0CcOOIMBOCTE! 3aNPOBA/KEHHS IHCTUTYTY KOHCTUTYIIIFHOI IOCTHIIII Ta, Bif-
MOBITHO, TepeayMoB GOpMYyBaHHS KOHCTUTYIIIHOI IOPUCHPYIEHIIl, Y ITOCT-
COLIJIICTUYHUX JepKaBaXx.

BBemeHHs y mpaBOBI CHUCTeMH KOJIUIIHIX COLAJICTUYHHUX KpaiH HOBHUX
IHCTATYIi#, SKAMH IJIS HAX OYJIM KOHCTUTYLIMHI CYAH, BApTO PO3IJISAa-
THU 3 IBOX IO3MUIIIi: MO-TIEPIIle, IHCTUTYLIMHOI (SIK CTBOPEHHSI OpTaHy BIaau
3 HOBHUMU ITOBHOBRKEHHSIMU Ta BBEJIEHHS HOTO B CHCTEMY IOJUTY HeprKaB-
HOI BJIaJIN ); TO-APYTe, PyHIaMEeHTaJIbHOI, 1110 Hepebadana TOKOPIHHI 3MIHU
B IIPaBOBIl CUCTeMi, SIKI MaJIl OXOIIUTH He TUIbKU IHCTUTYILINHUN AU3aiH
Iep>KaBHOI BJIAiH, a i yCIO IPAaBOBY CUCTEMY, IIOYNHAIOYH 3 IKepesl KOHCTHU-
TYHiftHOro mpaBa (i BU3HAHHS KOHCTHUTYIIMHOI IOPUCIPYOEHIl OIHUM
i3 HUX), aOCONIIOTHO HOBOTO PO3YMIHHSI KOHCTUTYLII Ta CIPUUHATTS ii CyT-
HocTi. [IpoTe He B ycix KpaiHax Taki 3MiHM BimOyJIuCs OTHOYACHO.

TuMm KpaiHaMm, B SIKHX BifIOY/IOCS CIIPUMHSTTS KOHCTHTYIINHOI FOCTHII
Ha 0OMIBOX PIiBHSX (IHCTUTYLINHOMY Ta (PyHZAMEHTAIBHOMY) OJHOYACHO,
BIIAJIOCS] 3HAYHO MIBHIIIE TOOYAyBaTH e(DEeKTUBHY CUCTEMY peaisallii Ta 3a-
XUCTY KOHCTHATYIII, a iXHIM KOHCTUTYI[IHHUM Cy[aM — IOCJIJOBHO PO3BUBA-
TH BJIACHY KOHCTHUTYIINHY IOPUCIPYAEHIIIO (IIPUKIaTOM MO)Ke CIyTyBaTH,
30Kpema, JIutrsa). HatomicTh KpaiHu, HOMITHYHI €T SKUX OYJIU HEroTOBi
[0 CIPUUHSATTS HOBOI (IIOPIBHSHO 3 KOJIMIIIHIM aBTOPUTAPHO-COIIaJIiCTAY-
HUM TIIXO/IOM) POJIi KOHCTUTYIi Ta KOHCTUTYI[INHUX CY/IiB, 3aTUIINIUCS Ha
MapriHeci KOHCTUTYIINHOI JeMoKpartii. [lo Takux KpaiH, Ha ’KaJjlb, JOBOAUTHCS
BifIHECTH YKpaiHy, IIOJIITUYHI eJIiTH SIKOI BIIPOIOBXK 6araThoX POKiB paKkTh4-
HO onupainucs craHosyieHHI0 KCV sk [iiicHO He3aIesKHOI IHCTUTYIIII.

Kpim Toro, He ClipusuIM IbOMY 1 HOCUTH HOIINPEH] BIIPOIOBK TPUBAJIOTO
4acy Micjs IPOrOJIOLIEHHS NeP>KaBHOIO CYBEPEHITETY YKpaiHU 3acTapuli mif-
X0 B aKaJeMidHIN JOKTPUHI, 30KpeMa “pamstHChbKHUI MiAXiJ 10 PO3YMiHHS
IKepeJst KOHCTUTYIINHOTO IIPaBa, 1110 BIUIMHYJIO Ha IPUMEHIIIEHHS POJIi KOH-
CTUTYLIHOI ropucnpypaennii. Hespaskaroun Ha JOCUTH NPOrPeCUBHI IOIIA-
¥, sIKi TaHYBaJIM B HAyIli IIpaBa i MOJITUKH B NOPASHCBKY 100y, mepion pa-
ISAHCBKOI OKyTalli 3a4€uB 1 HayKy KOHCTUTYLIMHOTO IpaBa. 3allpOTOPEHHS

Www.pravoua.com.ua

12 Zalimas (n 9) 289-388.
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IOpUINYHOI HayKN B KOMYHICTUYHI 171€0JIOT149HI OKOBY IIPU3BEJIO O TOTO, 1110
KOHCTHUTYIIifiHa MaTepis Oysa “3arHaHa’ B MeXXi TaK 3BaHOTO “JIepP)KaBHOTO
npasa” (IIPU I[bOMY B Pa[sIHCHKIN IOPUANIHIN HAy Il IIPOBOAMBCS BOLOPO3MILT
MDK “IepKaBHUM IPaBOM~ Ta IHIIMMH Ty OIIYHO-TIPABOBUMHE TaTy3sIMH, IS
SIKUX JIep>KaBHE IPaBo HIOUTO 6YJI0 OCHOBOIO)".

[ K10 B mOpamstHCBbKHI mepion y “3arasbHiil Haymi mpaBa 1 HOMITUKHA
(1923 p.) C. JHICTpSIHCHKUIT PO3MEKOBYE JKepesa i popmu mpaBa'!, KOHCTH-
TYLII0 BBO)KAE ‘3aCHOBHUM |[ped. — ycrmanoBuum] 3aKOHOM, Bil IKOTO Oepe 110-
YMH 3aKOHOTBOPYA BJIACTH ' 1 BUOKPEMIIIOE “IIPaBO IOPHUCIIPYAeHIil” ¢, Bxke
He3a0apoM paisTHChKa TOTAJIITapHA i/1e0JIorist He IIPOCTO BITKHUIAE I1i Ta HU3-
Ky IHIIIMX IPOTPECUBHHUX ifIell, a ¥ IpUMYyIIy€e 3a0yTH IIPO IXHE iICHYBaHHS Ha
6arato mecsTHIITh.

Y nepmioMy KOMyHICTUYHOMY HiIPYYHUKY 3 Iep>KaBHOTO IIpaBa Iif pemaK-
11i€fo A. BUIIMHCBKOTO IbOMY MUTAHHIO IPAKTUYHO He IPHUALIAIOCH yBaru',
X04Ya caMe BIH 3aKJIaB OCHOBU Pa/IsiHCbKO-HOPMAaTUBICTCHKOTO MIAXOIY 1 TOTO
CBITOIJISINY, SIKMU HAIOBrO 3aKapOyBaBCsS Y CBIIOMOCTI IOPHCTIB Ta SIKOTO,
Ha >KaJIb, He BIAJIOCS IIUIKOM 1030yTucs 1 moHuHI. TOX y MO#aIbIIInX BUIAH-
HSIX aHQJIOTIYHOTO CIIPSIMyBaHHS aBTOPU B)Ke IIPOIIOHYBAIN KOHKPETHU3AIIiI0
“mxepern” 3a TakuM (HOPMATOM: OKPIM KOHCTHUTYIIII, O HUX IPOIOHYBAJIOCh
BITHOCHUTH TakKi crienuivHi popMH 3aKpillJIeHHS HOPM, K YKa3W Ipe3usii
BepxoBHoi Panu, ocHOBM 3aKOHO/IaBCTBa, a TAKOK IocTaHOBU Pann MinicTpis
Ta OKpeMi aKTH MICIIeBUX OPTaHiB iep>KaBHOI Biaagu'®.

Bapro Big3HauuTH, 10 IIEBHUM IIPOPUBOM BBaXKAJIACh IIOSIBA Y “Opex-
HEBCBKY €II0XY , SIK IIEBHOTO Pi3HOBUAY BIIbHOLYMCTBA, ifjel Ipo Te, 1110 B CH-
CTeMI paJsHChKOTO IIpaBa iCHYe He IepyKaBHe, a KOHCTUTYIIiiHe rpaBo. [lep-
IIUI Ta €IUHUAN MIIPYYHUK i3 i€l TUCHUTIIIHY, KU T0O0SUINCh Ha3BaTU
TPy YHIKOM, O3HAMEHYBABIIIN MOHOTpadi€lo, IPOIOHYBaB YUTadYeBi a6CO-
JIIOTHO aHAJIOTTYHY 10 IPUXIIBHUKIB JIep)KaBHOTO IIpaBa CUCTEMY “[Kepern”
niei ramysi. AKIIEHTYBaJIOCh Ha TOMY, IO 10 IKepeJI I BIZHOCUTH 1 ITOCTa-
HOBY pajiil MiHICTpIB, PillIeHHS MiCIIeBUX paj Ta ixHiX BUKOHKOMIB". | 11e mpu
TOMY, III0 aBTOPU BHUAAHHS NPOIOHYBAJIU MINCHO NMPOTPECUBHUI [JI TUX
TOTaJITAPHUX YacCiB MiIXil, BIAIOBIIHO O SIKOTO rajly3b Maja NMEHYBaTHCh
caMe SIK KOHCTUTYIIiITHe IIPaBO, 30KpeMa i3 Ti€l IPUIHHH, 10 ‘PeryII0OBaHHS
OCHOB IIPaBOBOTO TIOJIO’KEHHSI 'POMAJISIH — 1€ He OJIHE I Te caMe, 1110 PeTyJIio-
BaHHSI IisUTBHOCTI nepykaBu 2.

1 C Anekcees, Cmpykmypa cobemcxozo npaba (FOpun nut-pa 1975) 206.

4 Cranucnas [lHicTpsHcbkuil, 3azanvHa nayka npaba i nonimuxu, m I ( Topopucekuit I, 3eman I Hayk pep,
Bupasaunrso YKY 2019) 80.

15 Tam camo 231.

16 Tam camo 80.

17 lus.: CoBemckoe zocydapcmberroe npabo (Borimuckuit A pen, FOpuspar HKIO CCCP 1938) 648.

'8 CoBemckoe 20cydapcmbBennoe npabo (Kpasuayx C pen, 2-e usp, nepepa6 u por, Opun aut 1975) 39-45.

CoBemckoe koHcmumyyuonroe npabo (Pycunosa C, Psiroxun B pen, Msa-so JII'Y 1975) 15.

20 Tam camo 5.
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Hagitph Ha 371aMi emox, KOJIU PaasHChbKa IepKaBHICTH Jo6irasa cBOro KiH-
151, MIOXOAU B HAyIi Jep>KaBHOTO IIpaBa CyTTEBO He 3MIHMWJINCS. 30KpeMma,
IIPOIIOHYBAJIOCh BITHOCUTH 10 JKepesl AepKaBHOTO MpaBa CIUIbHI IOCTAHO-
BU mapTii Ta ypany. IIpu nbomy npenMeTHe peryjroBaHHS TAKUX aKTiB, IO
HaBOIWINCH SIK IMIPUKJIAJ, CBITIUTD PO 30eperKeHHsI PalsTHChKO-CTEPEeOTHUII-
HOT'O 3HEBAKJIMUBOTO CTABJIEHHS SK [0 CaMOI KOHCTUTYIii, Tak 1 [0 raiysi,
IPKepeJIoM IKOi BOHA €. AGCYPIIHICTh TAKOTO IIXOAY MOKHA IIPOLTIOCTPYBa-
TH TaKUM IPUKIAIOM: “[KepesioM ImpaBa’ BBa)XKaJaach IMOCTAHOBA MAPTIMHIX
OpTaHiB Ta ypsAmy Ipo MOO1II3aIliio Ha CLUIbCBKOTOCIIOAPCHKY pOOOTY B KOJI-
TOCIIY MPale3JaTHOrO HaCeJIeHHSI MICT 1 CLITbChKOI MiCIIeBOCTI?.

3nmaBanock Ou, 110 Micis 3MOOYTTS He3aJeKHOCTI Ta YTBEPI)KEHHS TIPUH-
IUIIB IPaBOBOI Ta AEMOKPAaTUYHOI JepKaBU SIK OCHOB KOHCTUTYLIHHOTO
Jay, MaJio 6 3MIHUTHCH i CTaBJIEHHsI O 3HAYYIIIOCTI KOHCTUTYIIIi Ta CyTHOCTI
KOHCTUTYIINHOTO IpaBa. HaToMiCTh B OMHOMY 3 IIE€PIIUX MIAPYYHUKIB 13 Ii€l
OUCHUIUIIHA MU HaTpPaIUIaEMO Ha MaibKe AaHAJIOTIYHUM O 3a3HAYEHOTO
BUIIE PA/ISTHCBKOTO IIIXOMY, 1110, 3PEILITO0, 3 OISy Ha CIAJKOBICTD y Hay-
KOBHX IIXOaX He € YMMOCh Ha/I3BUYaHO TUBHUM. [[0 “mKepen” MpoOIoHy-
BaJIOCh BITHOCHUTH, OKpiM KOHCTHTYIII, TAKOXX 3aKOHH, aKTU pedepeHayMmy,
peraaMeHT MmapjaaMeHTy, aKTU JIeJIETOBAHOI 3aKOHOTBOPYOCTI”, aKTH YPSIAY,
KOHCTHUTYIINHO-TIPAaBOBUI IOTOBIp, yKas3u npe3unenTa”. OnHaK, YU He BIIEep-
IIIe MMPOIIOHYBAIOCh HAJIATH CTATYC [Kepesla KOHCTUTYIIMHOTO IpaBa aKTaM
KCY (mmomnpasna, cmig mam’siTaTH, o poboTa Iucansach Iie D0 yXBaJeHHs
Koucrurynii Ykpainu 1996 p. Ta 3acuyBanus nosaouinaoro KCY). I1pu nipo-
my aktam KCY HamaBaBcsi TOCTaTHBO TUBHUI CTATYC “IHIUBITYaIbHUX KOH-
CTUTYIINHUX aKTiB .

Amnani3 mpanpb, HaIWCAHUX ITi3HIiIIe, CBITYUTH, 0 MPUHIUIIOBO IiIXO-
I¥ 3 IIbOTO NMUTAHHA He 3MiHuaucs. Tak, B. MenaijeHko B HaCTYyITHOMY aKa-
AeMIYHOMY BHU/IaHHI, OIIPUJIIOJJHEHOMY ByK€ 3HAYHO ITI3HIIIIE ITIC/ISA yXBaJICHHA
KoncruTynii Ta novatky misuibHOCcTi KCV, He 3MIHUB CBOIX IiIXO/IB Y HOCIIT-
JKyBaHOMY ITHTaHHI (32 BUHATKOM BIIMOBHM BiJi BKa3aHOI paHillle XapaKTepu-
cruku aktiB KCY)?,

BogHowac 6ysnu cripo6u BCTAHOBUTH peajbHe 3HAUYeHHS O(IIifHOI TOKT-
PUHHU IJIs1 KOHCTUTYIIMHOTO IIpaBa:

J10 KOHCTUTYIIITHUX IPele[IeHTIB MOXXYTh OyTH BifIHECEH] 1 OKpeMi pillleHHs
Korcruryniitnoro Cyny YKpaiHW, OCKUJIBKH, He CTBOPIOIOYM HOBHUX IIPaBO-
BHUX HOPM, BIH IITUMHU pILIEHHSIMU, IIO-IIepIlle, BU3HAYAE IIPABOBY IOJIITHUKY,
SIKOI IIOBUHHI IOJI€P>KYBAaTUCS IIPU NPUUHATTI HOBUX HOPMAaTUBHO-IIPAaBOBUX

2L E JlykbstHOBa, ‘Mcmounuku co6eTCKOro rocyqapCTBEHHOTO MpaBa B [EPUOJ MEKIY JBYMs KOHCTUTYLUSMU
(1936-1977 rr.)’ (1990) 2 CoBemcrkoe rocymapcTBo u mpaso 125.

22 B Memnautenko, Octobu koncmumyyiiinozo npaba Yxpainu: xypc nexyiti (Benrypi 1995) 143-62.

» Tam camo 156.

* Koncmumyuitine npabo Yxkpainu (IToropinko B pen, Haykosa mymka 2003) 51.
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aKTIB IIapJIAMEHTOM IHIII IIPaBOTBOPYL OpraHU IepKaBY; IO-Ipyre, CBOIMU
pillIeHHSAMU (3 MUTAaHb BU3HAHHS HEKOHCTUTYIITHUMHU 3aKOHIB, IHIIIMX IIpa-
BOBHX aKTiB ITOBHICTIO YU IX OKPEMHX IIOJIOKeHb; OQIIITHOTO TIyMadeHHs
Koncrurymii Ta 3akoHiB Ykpainm)?®.

CTBep/KyBaJIoCh TAKOJK, 1110 ‘Cy BHOCHUTD I1€BHI 3MiHU 10 YMHHOI CUCTe-
MM HaIllOHAJIBHOTO 3aKOHOMABCTBA, YTOYHIOE 3MICT 1 MeXI IIPAaBOBOIO pe-
TYJTIOBaHHS »°. 3arayoM ke KapTHHA IOI0 aHAII3y CUCTEMU JIXKepesl KOHCTHU-
TYLIHOTO IpaBa Oysia MaiKe iIeHTUYHA, He3aJIe)KHO BiJl TOTO, poOOTY SIKOT
BITYM3HIHOI IPaBHUYOI IITKOJIM MU OepeMo IS aHaITi3y:

— 10 “mKepes KOHCTUTYIIITHOTO MpaBa’ MPOIMOHYETHCS BITHOCHTH KOH-
CTUTYIII10, 3aKOHH, 1HIII aKTU HOPMAaTHUBHOTO XapaKTepy, HOPMAaTUBHI aKTU
[Ipesunenta Ykpainu, HopMmatuBHi aktu Kabinery MinictpiB Ykpainu (Ha-
IPUKJIAZI, IOCTAHOBY, SIKA 3aTBEPIKY€E IOJIOKEHHS PO JIerajisario o6 en-
HaHHS TPOMAJSH), MDKHapOJIHI JOTOBOPY, HOPMATHBHI aKTU KOJHIITHHOTO
CPCP Tta YCPC, akTu opraHiB MiClIeBOT'O CAaMOBPSITyBaHHS Ta SIK JOIOMDKHI
mkepesna — pitrenass KCY?;

— IDKepeaMy € KOHCTHUTYIIS, IeKIapailil, akTH BceyKpaiHChKOro pedepeH-
oyMy, MDKHAapOJIHI aKTH, akTu BepxoBHoi Panu Ykpainu, aktu IIpe3unentTa ta
Kab6inety MiHicTpiB YKpaiHu, CTaTyTH Ta iHII aKTH TEPUTOPIAJIBHUX I'POMAI;
TaKOX IponoHyeTbces BitHOcUTH 1 akTu KCY, fKi, Ha IyMKy aBTOpiB, MalOTh
HOPMAaTUBHUIT XapakTep™®;

— QHAJIOTIYHO IPOIOHYEThC Xapakrepudysatu aktu KCVY, sxuit i3 dop-
MQJIBHOTO IOy HE € IPaBOTBOPYMM OPTaHOM, OfHAK HMOTO aKTH, SIKI
BHACJI/IOK 0COOIMBOCTEH 00’ €KTY IIPAaBOBOTO PETYJIIOBAHHS 32 CBOEIO IOPH-
OUYIHOIO CUJIOIO 3HAXONAThbCA BUIlle akTiB [lapinamenTy Ta Ilpe3unenta, BoHn
MaIOTh HOPMATHUBHUI XapakTep i 060B’I3KOBI 10 BUKOHAHHS *.

B iHmmMX BUMagKax MAaEMO aHAJIOTIYHI MiIXOOY 10 PO3YMIHHS JIKe€peJIbHOT
6a3u 3 Maibke 00OB’SI3KOBUM IIOCHJIAHHSIM Ha PEryJSTUBHUI BIUIUB HA KOH-
CTUTYI[IHHOMY PiBHI aKTiB OpraHiB MICIIEBOTO CaMOBPSIYBaHHS (30Kpema,
SIKMMU BU3HA4YaBCs MOPSIOK IIPOBEIEHHSI MUPHUX 316paHp™), IepioquIHIM
IOaBaHHSIM [0 I[bOTO MepesiKy po3’sicheHb LleHTpanbHOi BUOOPUIOi KOMICIi®!
a00 X aKTiB YIOBHOBa)KeHOTO BepxoBHOI Pamu YkpaiHu 3 mpaB JOTuHI .

Cepen MarKe CyIIIBHOI OMHOCTAaMHOCTI B [IbOMY IUTAHHI, HATPAIISIEMO
1 Ha OUIBIII KOHCTPYKTUBHI IIIXO/IU, HacaMIIepe[ 010 CyTHOCTI pitrenb KCY

* O Opunskuit, Koncmumyuyiiine npabo Yxpainu: niopyunux (FOpinkom Irrep 2002) 50.

Tam camo 50.

¥ B Kpasuenko, Koncmumyuitine npabo Ykpainu: Habuanvruii nocionux (Arixka 2007) 35-7.

# B Yymienko, I 3asiup, Koncmumyuiiine npabo Yxpainu: niopyunux (Ia IOpe 2007) 35-50.

Kypc koncmumyyuonnozo npaba Ykpaunui, m 1: O6was wacmo: OctoBul meopuu koHcmumyyuontozo npaba:
yuebHuk (BaitmypatoB M, Baranosa A pen, Onucceit 2008) 222-3.

3 Koncmumyuiiine npabo: niopyunux (bakymos O, T'ynss T, Mapuyk M pexn, XHYBC 2019) 20.

' O CkpunHiok, Kypc cyuacrozo xoncmumyuiitnozo npaba Yxpainu: akademiune 6udanms (Ipaso 2009) 52.

32 Koncmumyuyjiiine npabo Yxpainu: npazmamuunuii kypc (Adanacbesa M, €3epos A pen, IOpunuana titeparypa

2017) 41.
IIPABO
61 &KPATHM

69-€G « LN « €20C « UHIVAIA OdVdILI



<
=
=
[}
<
<
=]
o
[
g
&
z
2
=

FOpiit Bapa6am, Onena BopuciaBcbka

SIK JI>KepeJl KOHCTUTYIINHOTO MpaBa: ‘<...> (opMoro 3aiiicHeHHS 0iIiiiHOro
HOPMATHBHOIO TJIyMadeHHs BUCTYIA€ IHTEpPIIPeTALIMHUN aKT SIK PI3HOBUJ,
[IPaBOBUX AKTIB (1HIII PI3SHOBUAM — HOPMATUBHMI Ta IHAUBIAyaIbHI aKTH) .
BopHOYac nUBye BKIIOYEHHS 0 CUCTEMU JKepesl KOHCTUTYIIHOTO IIpaBa
CYTO aJMIHICTPATUBHUX aKTiB Ta pillleHb Cy0 €KTIB MICIIEBOTO CaMOBPS/Y-
BaHHS, 32 OKPEMHUMH i3 SIKMX HaBiTh BUSHAETHCSI YCTAHOBIHUI XapaKTep™.

Corip Bin3HAYUTH, 10 B 3apyODKHIN JTiTepaTypi TeK YaCTKOBO MOYKHA Ha-
TPallUTH Ha TaKy PO3TATYXeHY CHCTeMY IKepeJ KOHCTUTYIIMHOTO IIpaBa.
Tax, rpenpkuit daxienp ®@. C. Crmipornosoc MpoNnoHye BUAUIATH y MeXKax
HaIllOHAJbHOI IIPaBOBOI CHCTEMU, MOPYY i3 MDKHAPOJHHUMH [IOTOBOPAMH,
KOHCTUTYII€I0, 3aKOHAMU, KOHCTUTYIIHHUMU 3BUYAAMU, KOHCTUTYLITHUMHI
KOHBEHIIISIMA Ta OCHOBOIIOJIO)KHMMU IPUHLUMIIAMU IIpaBa, TaK caMo 1 Ipe-
3UIEHTCHKI IEKPeTH SIK IpKepesla KOHCTUTYLiHoro npasa. llJonpasaa, Ha 11e
€ Hu3Ka npu4uH. [lo-mepire, npu npboMy BKa3yeThcs, IO IJIaBa Jep:KaBU
HaMIUIEeHUI JOCTATHBO CHelu(ITHUMU TOBHOBAXEHHIMU 13 BUPIIIIEHHS -
TaHb KOHCTHUTYIIITHOTO 3HAYEHHS], TAKUX SIK, IPUMIPOM, BU3HAUEHHSI (Y CIIO-
Ci6 BUIaHHSI IEKPeTy) KUIbKOCTI eIy TaTiB MapiaMeHTy IJIsi KO)KHOTO BUOOP-
YOro OKPYTY 3 YPaxyBaHHSIM YHCEIBHOCTI HOr0 HaceJeHHs 32 pe3ysbTaTaMu
ocTaHHbOTO Iepenucy (4. 2 ct. 54 Korcrurymii I'penii)*. Tak camo He moTpi6-
HO 3a0yBaTy, IO CUCTeMa KOHCTUTYIIMHOTO KOHTPOIIO B ['petrii, monpu BCio
NEeMOKPAaTHYHICTh CUCTEMHM YIPaBJIiHHA Yy Iiil KpaiHi Ta BIANOBIIHICTb CTaH-
IapTaM BEPXOBEHCTBA IIPaBa, He MAa€ TAKOTO PiBHS BIUIMBY Ha KOHCTUTYIIIN-
HY-TIPaBOBY AIMCHICTS, SIK y Till ke HimMequuHi un [Tamii.

ToOTO pamstHCHKUIT HAYKOBUIT “CHaloK” MO3HAYUBCS Ha (popMyBaHHI aka-
IeMIYHOI JOKTPUHH 3 CAMOTO ITOYATKY 3400y TTS He3aJIeXKHOCTI. YKe ITOBEPX-
HEeBMH aHaJIi3 CBITYUTD IIPO Te, 1110 HaBITh BU3HAHHS KOHCTUTYIIIi aKTOM yCTa-
HOBYO{ BJIaiU 3 HANBUIIOIO IOPUAUYHOIO CUJIOIO, Ha KaJlb, HEe YCYHYJIO BCIX
“amMiHICTPATUBHUX 3JIUIIKIB ii CHPUIHSTTS SIK PETYJISITOPHOTO JOKYMEHTa,
3MICT SIKOTO MOKe OYTH peasli3oBaHMI Ha PiBHI BIITIOBIZHUX AKTiB HIDKYO]
IOPUAMYHOI CHJIM X JIO JIOKQIBHOTO piBHA. TOOTO KOHCTUTYIIIS, X04a 1 € aK-
TOM, SIKUU ITepeOyBa€e Ha BepIIMHI MipaMigy HOPMATUBHOTO pPeTyJIIOBAaHHS,
IIOIIPH 1€ OCI CIPUMMAETHCS SIK AKT, 10 Yepe3 3arajJbHICTh ii HOPM MOXKe
OyTH meTani3oBaHUI Ha PiBHI SK 3aKOHIB, TaK i MI3aKOHHUX akTiB. [luM ca-
MHUM YaCTKOBO “PO3MMBAETHCS YHIKQIbHHIT aKCIOJOTITHUI XapaKTep KOH-
CTUTYIIi], 3aB/ISIKU SIKOMY HaCIIPaB/ii BOHA 1 € OCHOBOIO CTaOUIBHOCTI KOHCTH-
TYLIHHOTO JIaTy.

3aBepIyIo4u 110 YaCTUHY, 3ayBaKUMO, 1110 TUTAaHHS IPUPOJU I CYyTHOCTI
odiIifiHOI TOKTPUHM (YU KOHCTUTYIIMHOI IOPUCHPYIeHIii) 10Ci € mpeame-
TOM JIUCKYCIi He TUIbKU /IJII BITYU3HSIHOI HAyKOBOI CIIUIBHOTH, A 1 IeAKUX 1H-

3 B lanosai, CpabrumenvHoe koncmumyuyuonxoe npabo (Kusiruast Onbra 2007) 36.

* H Yynpuk, ‘CraTyT TepUTOPiaJbHOI IPOMaiM sIK IKepesIo KOHCTUTYLIHHOrO IpaBa: IPOOGJIeMHI MUTaHHS
teopii’ (2008) 3 Yaconuc KuiBcbkoro yHiBepcurery mpasa 135.

% Philippos C. Spyropoulos, Constitutional Law of Hellas (Kluwer Law International 1995) 54.
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IINX MMOCTCOIIANICTUYHUX KpaiH. Tak, MpuMipoMm, [IJIsI HAyKOBOTO JTUCKYPCY
YeChKUX KOJIET TaK caMO XapaKTepHe >KBaBe OOTOBOPEHHS TOTO, YU € yXBa-
JIEHHSI PillIeHHs] OPTaHOM KOHCTUTYIINHOT IOPUCAUKIIII IIPOSIBOM “HeraTHBHO-
IO 3aKOHOTBOPEHHS , @ TAKOXX YU CJIi/] IITYKAaTU “KOHCTUTYLIMHMIT MaTepian’
BHUKJIIOYHO B P€30JIIOTUBHIN YaCTUHI PillleHb KOHCTUTYIIAHOIO CYLY, Y4 IOpHU-
OUYHI O3UIIT, 0 MICTATHCS B MOTUBYBAJIBHINA YaCTUHI, TAK CAMO € OCHOBOIO
mis popMyBaHHS 3ragaHoi oQiliifHOT JOKTPUHH .

Kntouo8i npobaemu crnanobaenus koncmumyuyitinoi topucnpydenuyii 8 Yxpaii

OKpiM HaBe[IeHOTO, HETATUBHO MO3HAYUJIUCh HA CTAHOBJIEHHI KOHCTUTY-
I[iIIHOI I0PUCIIPYEHIIIl TAKOK MOMMJIKH, 5IKI foryckas i cam KCVY. Bkaxemo
Ha JIeKIJIbKa 3 HUX, 1110, Ha HAIIly JyMKY, MaJIl HafOLIbIINI BIUIUB HA IIPOO-
JIeMy, SIKy MU PO3IJISIIAEMO.

[To-mieprre, #neThest Ipo Henocaidobuicmov KCY ma neo6rpynmoBary 3miny
HUM BracHux nosuyiil. I TyT pid He TIIBKHY B ITepen0adyBaHOCTI PillleHb OPTaHy
KOHCTUTYIINHOI IOCTHIII], 1110 € BUMOTOIO BEPXOBEHCTBA IIpaBa (xoua 11e IyxKe
BOXJIMBO). AJle KPIM IIbOTO, K YK€ 3a3HA4ajocs BHIIe, crerudika KOHCTH-
TYLIHOI IOPUCIIPYIEHIIII IOJISATa€ Y TOMY, 110 BOHa (POPMYETHCS IOCTYIIOBO,
a KO)KHe HAaCTYIIHe TIYMadeHHs TOTO CaMOro IIOJIOKEHHs 3B’si3aHe IOIe-
penHiM. MU IUIKOM MOTOIKYEMOCH 13 mo3uilieo B. Peuniipkoro miono nepe-
IyMOB icHyBaHHsI 0illiffHOT KOHCTUTYIIITHOI JOKTPUHU:

Cama 1o co6i oirrifina JOKTpHHA MOYXKe ICHYBAaTH JIMIIIE TOMi, KOJIHU OUIBIIICTD
nomsIAiB Ha postb i dyHKiii OcHOBHOrO 3aKOHY € ycTaseHUMH (“KiIacHIHU-
Mu”). Y BUMAZIKY, KOJIU HOMISIIN KOHCTUTYLINHUX CYI/IiB € XPOHIYHO 3MIHIO-
BaHUMH, FOBOPUTH PO OMIlifiHY KOHCTUTYLINHY TOKTPUHY MOYKHA JIUIIIE
i3 3acTepe’KeHHSIME, TOOTO YMOBHO™.

Ak npuknaan Mo)kHa HaBeCTH 1Bl CIIPAaBU 3 IIUTaHb, SKI CTOCYBaJIHUC Op-
ranizamiriHux Gopm OisTbHOCTI mapiamMeHTy Ykpainu, B sskux KCY Bucio-
BUB /1Bl IIPOTUJIEKHI MO3ULII 11010 PO3YMIHHSI OJHOTO 1 TOTO K IOJIOKEH-
Ha Konctutynii Ykpainu. Tak, po3risgaiodu crpaBy OO ITOBHOBAKHOCTI
Bepxosnoi Pagu Ykpainu, KCY mocuTh 9iTKO BUCIOBUBCS, 110 ‘TIMTAHHS IIPO
BHeceHHs 3MiH 10 Koncrurynii Ykpaiau Mae OyTu po3mIsHYyTe 1 BHUpIllIeHe
Ha JBOX 4eproBuX cecigx BepxosHoi Pamu Ykpainu mociigoBHO (cTaTtTs 155
Koncrurymii Ykpaian)*. OgHak, IOBepHYBIINCH 10 I[bOTO IIUTAHHS Yepes3

% D Kosar, L Vyhnanek, The Constitution of Czechia: a Contextual Analysis (Hart Publishing 2021) 54-7.

¥ B Peunupknii, ‘Un Moxe icHyBatm B YKpaiHi odirifiHa KOHCTHTyHiifiHa gokTpmHa?! (2017) 3 BicHuk
Koncrurymniitnoro Cyny Ykpaian 72-80.

* Pimennst Koucruryuitinoro Cyny Ykpainu Bim 17 sxkorHst 2002 p. Ne 17-pr/2002 <https://zakon.rada.
gov.ua/laws/show/v017p710-02#Text> (mata sBepueHHs: 13.07.2023); Komcrurymist Ykpainm: 3akoH
Vkpainu Big 28 dwepBus 1996 p. Ne 254x/96-BP <https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-

%D0%B2%D1%80#Text> (naTa 3BeprenHs: 13.07.2023).
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neuuit vac, KCY, mociaBmmck ¢hbopMasbHO Ha iICHYBAaHHS BJKE YXBAJIEHOTO
pillleHHsI 3 MOXIGHOTO MUTAHHS TA HE MOSICHUBIIU MOTHBH CBOTO BIICTYITY
Bifl BKe ICHYI0YO1 IOpUANYHOI To3utiii y Meskax cpopMoBaHOi HUM OiIifiHOT
JTOKTPHUHM, BUCTYIIMB BiKe 3 IHIIIOI0 TOYKOIO 30PY, BCTAHOBUBIIIY, 1110

HACTYIIHOIO 4eprobolo cecielo BepxosHoi Panu Ykpainu € yeprosa cecis map-
JIAMEHTY, sIKa Ma€ BinOyTucs BinmoBigHo 10 nonokers pos3airy XIII “Buecen-
Hs1 3MiH 10 Koucrurynii Ykpainun” OcHoBHOro 3akoHy Ykpainu ta Permamen-
Ty BepxoBHoi Pasu Vkpainu i Ha gKiil 3aKOHOIIPOEKT IIPO BHECEHHS 3MIH /10
Koncrutynii Ykpainu, momnepeqHbo CXBaJIeHNN OUTBIIIICTIO Bifl KOHCTUTYIIIM-
HOTO cK1any BepxosBHoi Pasu YKkpainu, BBa)KaTUMETbCS IPUUHSITUM SIK 3aKOH,
SIKIIIO 32 HBOTO IIPOTOJIOCYE HE MEHIII SIK [IBl TPeTHHU Bifi KOHCTUTYLIIHOTO
cxrany Bepxosuoi Pagm Ykpainn™.

Tum camuM paKTUIHO BITMOBUBILUCH BiJl CBOET IOMIEPEIHBOT MO3UIIII.

[To-mpyre, Ba’KJIMBOIO IOMUJIKOIO METONOJIOTIYHOTO Xapakrepy Oyiau
cnpobu maymauumu Koncmumyuito uepes nonoxexus axmib saxonodabecméba.
Buie B>ke 3rafyBasiocs Ipo Te, 110 Iie NIPUHIIUIIOBE TUTAHHS [JIs1 ICHYBaHHS
dbeHOMEHY KOHCTUTYILIINHOI I0PUCHIPY/ACHIII], aJ)Ke IPUpoia KOHCTUTYII Ta
KOHCTHUTYLINHOI IOCTUIII] IIOB’sI3aHa 3 YCTAaHOBYOIO BJIAJOI0 Ta MOTPe6OIO 3a-
XHCTy pe3ysbTaTiB ii BOJIeBUSABICHHS (SIKUM € KOHCTUTYIIs). [TepBuHHMIT Xa-
paKTep yCTaHOBYOI BIa 1, 3 OMHOT0 OOKY, Ta IIOXITHII — BIaJy 3aKOHOJABYO]
i, THM T1a9e, BUKOHABYOI, 3 PYroro 60Ky, — JIOT19HO IPUBOAUTH IO BUCHOBKY
IIpO Te, IO OpraH KOHCTUTYIIHOI IOCTUIIII IK IHTEPIPETaTOP KOHCTUTYIIII He
Moxke OyTH 3B’I3aHHI aKTaMU 3aKOHOIABYOI YM BUKOHABYOI BJIa/,.

Haromicte y npaktuni KCY, Ha anb, € IpUKIagu 3aCTOCYBaHHS IIPOTH-
JISKHOTO MIIXOMY, 10 HAaMOUIBII SCKPABO MPOSBUIIOCS Y CIIPaBi PO KOaJTi-
1[I0 ey TaTChKUX (PPaKIIiil:

TnymauenHs mnonoxkeHb 4actuHu Ioctoi crarti 83 Komcrurymii Ykpai-
Hu B Pimenni Koncruryniinoro Cyny Ykpainu Bim 17 BepecHs 2008 poxy
Ne 16 pri/2008 maHO 6e3 ypaxyBaHHS IOJIOKEeHb PerimaMeHTy, OcKUTbKH TuM-
JacoBUU permaMeHT BepxoBHoi Pagu Ykpaiau nuMm xe Pimennsam OyB Bu3Ha-
HUH TakuM, 110 He Bignosinae Korcrurymii Ykpaiau <...> Koncruryniiae
IIOJIOKEHHS IIIOJI0 BCTAHOBJIEHHs 3acan (opmyBanHs koauinii Koncrury-
niero Ykpainu i PermameHTOoM peanizoBaHe 3 HAOYTTSM YUHHOCTI 17 Tr0TOrO
2010 poky 3akonoM Ykpainu “IIpo Permament Bepxosnoi Pamm Ykpainum”
Ne 1861-VI, Tomy odimiitHe TIyMadeHHs BiIITOBITHUX OJI0KeHb KOHCTUTY T
Ykpainu ta Permamenty mono ¢opMyBaHHS Koaslilii Mae BinOyBaTucs y ix
CHCTEeMHOMY 3B sI3Ky ™.

¥ Pimenns Koncruryniitnoro Cyny Ykpainu Bix 15 6epesust 2016 p. Ne 1-pri/2016 <https://zakon.rada.gov.ua/
laws/show/v001p710-16#Text> (nata 3BepHenHs: 13.07.2023).

“ Pimenns Koncruryniitnoro Cyny Ykpainu Bix 6 ksitas 2010 p. Ne 11-pn/2010 <https://zakon.rada.gov.ua/
laws/show/v011p710-10#Text> (naTa 3BepHenHs: 13.07.2023).
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[To-Tpete, cepitodHOIO MpO6IEMOIO, IO CTakda Ha 3aBafii e()eKTUBHOMY
opMyBaHHIO KOHCTUTYIINTHOT IOPUCTIPYAEHIII B YKpaiHi, cTana HedocmamHs
apzymenmobBanicmy neskux pitrerb KCY, 0coOIMBO THX, 1110 BUKIMKAJIN 3HAY-
HUM CyCHUIBHUM pe30HaHC. TyT BapTO 3ayBa)kKUTH, 1110 BU3HAHHS 3aKOHY (41
110TO OKPEMHUX IT0JIO’KEHB) HEKOHCTUTYLIMHIM IIIOPa3y € BaXJIMBUM KPOKOM,
ajike UJeThCs MPO BTPATY YMHHOCTI aKTOM 3araJlbHOHAI[IOHAJIBHOTO IIpef-
CTaBHHUIIBKOTO OpTaHy, IO IIPe[CTaB/IsIE BOIIO Hapony*'. A Ile HaKIamgae Ha
OpraH KOHCTUTYIIITHOTO IIPaBOCY/isl 000B’ 30K JIeTaIbHOI i IPYHTOBHOI ap-
ryMeHTAIii 10710 KO>KHOTO MOJIO’KEHHSI, SIKe BU3HAETHCS HEKOHCTUTYIIHUM.
[Tpote xomu #AETHCS PO OCOOIMBO YYTIUBI MUTAHHS Ta PE30HAHCHI CIIpa-
BU, 3HaUeHHs apryMeHTaii pimnerss KCY nabyBae oco61uBoi Baru. Y Takux
BUIIA/IKAX YiTKUM Ta OYEBUJHHUM CTA€ TAKHI B3a€MO3B SI30K: JIETITUMHICTh
J10TO pIllIeHHS] — aBTOPUTET OpPraHy KOHCTUTYLIMHOI IOCTULII — aBTOPHUTET
Ta TOBara 10 KOHCTHUTYIIil. [T0ka3oBOI0 y KOHTEKCTi HaBeileHOTO Oysa Kpusa,
cupuunHeHa pimeHHsaM KCY y cripaBi o0 €JIeKTPOHHOTO JeKIapyBaHHs Ta
HOBHOBa)KeHb HallioHaJIbHOTO areHTCTBa 3 IIUTAaHb 3aMI00ITaHHs KOPYIIii*.,

Ta HesBakarounu Ha ne, KCY Bpanocs cdopmyBaTu Ily HU3KY BasKJIMBUX
II0JIOKEHb 13 KJIIFOYOBUX NUTaHb CTAHOBJICHHS 1 PO3BUTKY YKpaiHU SIK KOHCTH-
TYLIHHOI IeMOKpaTii. [meTbcs mpo oro nosuii o0 HallloHAJIbHOI 11eHTHY-
HOCTI, BEpXOBEHCTBA IIpaBa, IIOJUTY BJIagu, 6e3rmocepeqHbol 1eMOKparTii, mpo-
HOPLIMHOCTI 0OMEXEHHSI IPaB JIIOJUHH TOIINO. XapaKTePU3YIOUH CyJacHUI
eTar po3BUTKY OQIiliiffHOT KOHCTUTYLIMHOI MOKTPUHH B YKpaiHi, MO)KHa KOH-
cratyBaTy, 1o 3aragoM KCY cdopMyBaB MeTOmONIOTIYHY Ta aKCioNOTiaHY*
OCHOBHU CBOE€I 1opucrpyneniii. Oco0IMBO IIHHUMHU 3 OISy aKCIOJIOTITHOT
HaIIOBHEHOCTI BUIAIOTHCS OCTAHHI PillIeHHs], yXBaJeHl HUM BiKe ITICJIs T0YaT-
Ky IOoBHOMacIITabHoI 36poriHoi arpecii Pocii mpotu YkpaiHu, B SIKHX 9iTKO
APTUKYJIIOETHCSI HA KOHCTUTYIIHUX LIHHOCTSX Ta IXHbOMY (byHIaMEHTaIb-
HOMY xapakrepi. [lo npukiany: ‘CBo6ona € pyHIaMeHTaIbHOIO IIHHICTIO 1715
IeMOKpaTH4HOI mepskaBu *; ‘TlimTpuMaHHS BHCOKOTO PiBHSI 000pOHO3MAT-
HOCTI € HalBUIIIMM JIeP>KaBHUM 1HTEPECOM 1 OIHIEI0 3 HANOUIBII 3aXHUIIIEHUX
KOHCTUTYLINHUX IHHOCTeH YKpaiau ** Toio. beayMoBHO, 11e miacuiIioe poib
KOHCTUTYIIAHOI IOPUCIIPYAEHIII] Ta MiABUIIY€E Ii 3HaYeHHS.

[lompasaa, i TYT € cdepa 115 BIOCKOHATIEHHS. BUmaeThcs, 1110 HalioHa b-
Hill KOHCTUTYLINHIN I0pUcHpyaeHIii Bce e Opakye Tak 3BaHoro landmark
desicion — 3HAKOBOTO pillleHHs, 3a NpuKIanoM pitteHHs PenepanbHoro Kon-

' H F Pitkin, The Concept of Representation (University of California Press 1967) 330.

# Pimenns Koncruryniitnoro Cyny Yxpainu Bif 27 soBTHs 2020 p. Ne 13-p/2020 <https://zakon.rada.gov.ua/
laws/show/v013p710-20#Text> (naTa 3sBepHenHs: 13.07.2023).

> M Capunn, ‘KoHCTHTYHiiiHI IIHHOCTI Ta KOHCTHTYMLIliHA IOpucnpymeHmis B Ykpaini® (2010) 1 Bicuuk

Koncrurynitiaoro cyny Ykpainm 111-20.

Pimtennst Koncruryuiinoro Cyny Yipainu Bin 27 rpygus 2022 p. Ne 4-p/2022 <https://zakon.rada.gov.ua/

laws/show/va04p710-22#Text> (nara 3BepHenHs: 13.07.2023).

# Pimenns Koncruryniitnoro Cyny Yxpainu Bin 6 xBiTHs 2022 p. Ne 1-p(I1)/2022 <https://zakon.rada.gov.ua/

rada/show/v001p710-22#Text> (naTa sBepHeHHs: 13.07.2023).
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cruryniiinoro Cyny Himeudnnu y cupasi Luth, SKuM BiH BH3HaB JIIOICHKY
TIIHICTh KJIIOYOBOIO KOHCTUTYIIMHOIO IIIHHICTIO, 3aXHUCTY SIKOI MAlOTh OyTH
MIATIOPSIIKOBAHI BCi IepyKaBHI Mii, BKIOYIAI0Yr 0OMeXeHHS IPaB JTIIOINHIN:

OcHOBOIIOIOKHI ITpaBa — I1e, IIepII 3a BCe, IPAaBO Ha 3aXHUCT TPOMAJTHIHA Bif
IeprKaBy; MIPOTe B MOJIOKeHHSIX OCHOBHOTO 3aKOHY 10O OCHOBOIIOJIOXKHUX
IPaB BTLTIOETHCS TaKOK OO0 €KTHBHA CHCTEMa I[IHHOCTEH, 110 BBA)KAETHCS
KOHCTHTYIIIITHO-TIPaBOBUM 0a30BUM IIPUHITUIIOM /JIsI BCIX rayrysedl mpaBsa‘c.

Y monorpadiuHiit TiTepaTypi 3 IIbOr0 IPUBOAY AOCOTIOTHO CIIYIIHO Bif-
3HAYA€ThCS, IO 3a III€I0 IEPCIeKTHUBOIO CTOITh BU3HAYEHHS Ba’KJIMBUX
KOHIIEMNIHA, fAKl MITPUMYIOTH IPHUIIYIIEHHS, IO OCHOBOIIOJIOXKHI IIpaBa
€ YaCTUHOIO aKC1OJIOTTYHOTO OPANKY, HAIIPUKJIIAZ, 1/1es JIFOCHKOI IJHOCTI K
HaWBUINOI I[IHHOCTI Ha IIPOTHUBAry JIiOepasbHiNl KOHIIENIIl 3aXUCTy IHIUBI-
nyanpHOI cBOOOmM. 3Bimcu BHUIIIMBAae ocobymBui minxin KorcrurymiitHoro
CyIy: JIOACBhKA TiIHICTD OXOPOHSIETHCS HE JIUIIIE TO/1, KOJIU IISUIbHICTD Iep-
JKaBU MO0 1HAMBIMYaIbHOI CBOOOIU OOMEXKYETHCS, a I TOMI, KOJIU IIsl CBO-
6opa IHTepPIPETYETHCS BIAIOBITHO IO COIIAJIBHOTO MOMEHTY Ta 3araJibHOTO
IIPaBOBOTO HOPSIIKY ™.

BUCHOBKHM. Y3arajapHIOIOYH KJIIOYOBI IPOOJIEeMH CTAaHOBJICHHSI KOHCTHUTY-
IITHOI IopUCcHpyIeHnii B YKpaiHi, 3ayBakumo, 110 cam KCVY He mocmimias
HaroJIOLIYyBaTH Ha Ba)KJIMBOCTI CBOIX pillleHb It CTabiIbHOCTI PyHKIIIOHY-
BaHHs KOHCTUTYIINHOI cuctemu. [lompu 1e, BBaXkaeMo, 1110 3HA4YHA YaCTHU-
Ha IPOBUHU BCe-TAKU JIKUATh Ha aKaIeMIYHINA JOKTPUHI, SIKA MICJIS CTUIBKOX
POKIB TaK 1 He CIIPOMOIJIACs 9ITKO BU3HAYUTH IIPIOPUTETHY POJIb OPTaHY KOH-
CTUTYLINHOI I0CTUIII] y 3a6e3IedeHHi aKciosoriqyHoro 3HadeHHs KoHcTHTymii.
[lepiopu4Ho BinBOAAYH APYTropsaHy poib pitieHHAM KCY, noci nuckyTyrodu
NIpO IOPUANYHY IIPUPOAY LUX PillleHb, aKaZeMidYHa HayKa CIIpUsjIa TOMY, 1110
K rpodeciiiHe cepeJOBUIIE, TAaK i TPOMaZIChKa [yMKa CIIPUIMAE HOTO MisUIb-
HICTh He SIK BU3HAYAJIbHY [JJI PO3YMIHHS CyTHOCTI KOHCTUTYIII, a SIK I10Ch
OpyropsigHe.

“ BVerfGE7, 198 (Luth / Jlior), M36panusie perrennst Genepanproro Koncrurynuonnoro Cyma Tepmanun
(Kmaynuma Kpoydopn pen, mepesox ¢ Hemerkoro, Infotropic Media 2018) <https://www.kas.de/
documents/278107/5436368/ Ausgew % C3%A4hlte+Entscheidungen_Book.pdf/8efadafe-e03e-75¢c2-66da-e0f9
76928330%version=1.0&t=1555592705132> (nara 3BepHenHs: 13.07.2023).

47 Juliano Zaiden Benvindo, On the Limits of Constitutional Adjudication: Deconstructing Balancing and Judicial
Activism (Springer-Verlag Berlin Heidelberg 2010) 58.
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Iurii Barabash
Olena Boryslavska

CONSTITUTIONAL JURISPRUDENCE
(OFFICIAL CONSTITUTIONAL DOCTRINE) IN UKRAINE:
PROBLEMS OF ESTABLISHMENT

ABsTrACT. Despite the fact that the body of constitutional justice has been functioning
in Ukraine for quite a long period of time, the question of the nature and essence of
constitutional jurisprudence (official constitutional doctrine) is still a subject of debate
for the domestic scientific community. At the same time, the world discourse on this issue
revolves around the fact that modern constitutional courts create law, and constitutional
jurisprudence, as a result of their activity, significantly affects the development of
national socio-political systems. In this article, we tried to analyze what constitutional
jurisprudence is today, what is its nature and the main problems of its development in
Ukraine. The search for answers to these questions required the analysis of several related
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questions of a methodological nature: regarding the essence of the constitution, the system
of sources of constitutional law and the place of constitutional jurisprudence in it.

Since the concept of official constitutional doctrine is quite actively developing in
Lithuania, we devoted special attention to the analysis of the Lithuanian experience, where
the constitution is understood as “constitutional law”, which includes, in addition to the
official constitutional text, interpretative acts of the Constitutional Court.

Considering the isolated properties of constitutional jurisprudence, we tried to look at
its formation in Ukraine through the prism of national characteristics. As a result, it was
found that its formation was negatively affected, first of all, by long-standing approaches
in academic doctrine, in particular, the “Soviet” approach to understanding the sources of
constitutional law, which led to the downplaying of the role of constitutional jurisprudence.

In addition, we analyzed some defects in the formation of the domestic official
constitutional doctrine. Characterizing the current stage of the development of the official
constitutional doctrine in Ukraine, it can be stated that, in general, the Constitutional
Court of Ukraine has formed the methodological and axiological foundations of its
jurisprudence. Particularly valuable from the point of view of axiological content are the
latest decisions adopted by the Court already after the beginning of Russia’s full-scale
armed aggression against Ukraine, which clearly articulate constitutional values and their
fundamental nature.

Keyworps: constitutional jurisprudence; official constitutional doctrine; constitutional
court; constitutional justice; constitutionalism.
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TAPAHTYBAHHSA KOHCTUTYLIMHOI
HAIIIOHAJIBHOI ITIEHTUYHOCTI
OPTAHAMM KOHCTUTYIIMHOT'O KOHTPOJIIO

AHOTALIA. Y cTAaTTi 3’ICOBAHO CYTHICTH KOHIIETIIIii KOHCTUTYIIITHOI HAIlIOHATBHOI i7leH-
traHOCTi. Ha mifcraBi aHami3y 1yMOK HayKOBIIIB pO3YMIHHSI HUMU 3MICTY ITi€i KaTeropii
BHOKPEMJIEHO IIMPOKUM 1 BY3bKUI IIIXONH /10 TAYMadeHHsS] KOHCTUTYIIMHOI iIeHTnY-
HOCTi. Y IepIIOMy BHITAIKY, TOOTO Y IIIHPOKOMY CEHCI, AIeThCS PO CYKYIHICTh IIeBHUX
NIPUHIIUIIB, IHCTUTYTIB 1 TPAAUIIiH, AKi JIeKaTh B OCHOBI HOPMOTBOPYOi Ta IPaBO3aCcTOB-
HOI IISUTBHOCTI. 32 BY3bKOTO X0y BOHA O3HAYA€ HASIBHICTh HE3MIHIOBAHUX ITOJIO’KEHD
OcHoBHOro 3akoHy. 3a pe3y/JbTaTaMH aHali3y 3pO6JIEHO BUCHOBOK, IIIO YCBITOMJICHHS
CyT1 KOHCTUTYI[IMHOI HallIOHAJIbHOI 1EHTUYHOCTI Ma€ BKIUBE 3HAUYEHHS IIPU BHECEH-
Hi 3MiH 1 1o1moBHeHb 10 OCHOBHOTO 3aKOHY, aJpkKe caMe IIPUHITHI, 10 DOCTIIKYEThCS,
CJIYTY€ MIeBHUM 3all0O0DKHUKOM, [i€, TaK 6M MOBHUTH, SIK OXOPOHEIIb, SIKHII CTOITh Ha 3a-
BaJl HAMaraHHSM IIeBHUM YMHOM BUKPUBHTH YH IIIMIHUTH ITOHSTTS, BITOKPEMITIOIOUN
Ti 3MIHH, Kl € TPUNHATHUMU [JI5 Hal[lOHaJIbHOI IPaBOBO{ CUCTEMH, Bifl TUX, Kl MOXYTh
BUSBUTHUCSA PYWHIBHUMU [JIs Hel.

HarogoreHo, 1m0 111 KaTeropis 1Ist yKpaiHCbKOr0 KOHCTUTYIIIFTHOTO IIpaBa € BiTHOC-
HO HOBOIO, TO/Ii SIK BOHA IIOIIIMPEHA B EBPOIIENCHKOMY IIPaBi, IEPeyCiM 3aBISKH IIPAKTH-
i ®enepanpHoro Koncruryniitnoro Cyny HiMewunran. 30kpema, opraH KOHCTUTYIIITHOT
opucnukii HiMeaaunu depes 3acrepexeHHs “BiYHOCTI” pO3pOOUB JOKTPUHY KOHCTH-
TyniiHoi imeHTHYHOCTI. 31 cBoro 60ky Koncruryuiitauit Tpubynan [Tonpmi BusHavae
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inentuunicTs Koncrurynii Pecrry6iiku [Tonbima depes “HemepenaHi MOBHOB)KECHHSIM
OpraHiB iep>KaBHOI BiIagu’, sIKi BU3HAYEeHI PISHUMU MOJIOKeHHsIMUA OCHOBHOTO 3aKOHY.
Korcrurymniiauit Cyn Itamii po3yMie KOHCTHTYIINHY iIeHTUYHICTh Yepe3 KOHIEMIIII0
KOHTPMeXX a00 KOHCTATYLIMHUX KOPJOHIB.

KoHcTaTOBaHO, 110 B OCHOBI NOKTPUHU KOHCTUTYLINHOI II€HTUYHOCTI JI€KUTh Ha-
[IOHATBHUN acmeKT a0 HalioOHaJbHA caMoifeHTH(IKAIlis eBHOI MOMITUIHOI HaIlii Ta
IepsKaBH, 1110, 3BICHO, Ma€ OCHOBOIIOJIOKHE 3HaYeHHs. [liArpyHTSIM HaIllOHaJIbHOI KOH-
CTUTYIINHOI 1IeHTUYHOCTI BBAXKAETHCS ies OJITUYHOI Hallii K CTINKOI CHITBHOTHU JIIO-
Teit, 10 ICTOPUYHO CKJIAJTacs, BUHUKIIA Ha 0a3i CIUTBHOCTI MOBH, €EIMHOI TEPUTOPIi, KO-
HOMIYHOTO KUTTS 1 ICUXITHOTO CKJIAy, IKA 3HAXOOUTD IIPOSIB Y CHUIBHOCTI KyJIBTYPH 1
neprxaBu. CaMme Iefl aCIIeKT PO3YMIHHS KOHCTUTYIIFTHOI II€HTUIHOCTI 6YJIO0 HEI[OaBHO
Briepire BusHano Koucrurymiitaum CymoM Ykpainu, Kosun BiH cpOpMyITIoBaB BifIOBif-
HUH TEPMiH y pillIeHHI y CIIpaBi 3a KOHCTUTYIIHUM NONAHHAM 51 HapOIHOrO JienyTaTa
Yxkpainu mozo BipnosigHocti Koncrurymii Ykpainu (koHCTHTYLIFHOCTI) 3akoHy Ykpai-
uu “IIpo 3abesnedenns HyHKIIOHYBaHHS yKPAIHCHKOI MOBH SIK IeP>KaBHOI .

KJTIOUOBI CIIOBA: ITeHTHYHICTh; KOHCTUTYIIIIIHA II€HTUYHICTh; HAI[IOHAJIbHA 1MeHTUI-
HICTb; KOHCTUTYIINHIMN JIa]]; KOHCTUTYIIIIIHI IIHHOCTI; €EBPOIHTETpaIlis]; IepsKaBHA MOBa.

OpHi€l0 3 aKTyaJIbHUX TPOOIJIEM CY4aCHOTO KOHCTUTYIIIITHOTO ITpaBa YKpai-
HU, 5K, 10 pedi, I IHIIINX €BPOIENChKUX KpaiH, € pO3YMIHHS CYTI 1 3Ha4eHHS,
3MICTOBHOTO HAIIOBHEHHS MOHSATTS < KOHCTUTYIIMHA iIeHTUYHICTH . BapTo
HAaroJIOCUTH, 110 I IPaBOBa KaTeropis AJisd Hal[lOHAJIbHOI HayKU € BITHOCHO
HOBOIO, a il TpakTyBaHHS OyJI0 HaJaHO B PIllIeHHSIX KOHCTUTYIIFHUX Cy[IiB
y apyriit nonoBuHi XX CT. IpHU pO3IISIAL CIIpaB, IOB SI3aHUX i3 MpoILecaMu
€BPOIIENCHKOI IHTerparii.

METOIO IOC/IIKEHHS € aHAJI13 IPAaKTUKHU OPraHiB KOHCTUTYIIMHOIO KOHTPO-
JIO 3 MO3MIIN TapaHTyBaHHA KOHCTUTYIIMHOI 1IeHTUYIHOCTI.

Ionsmmst i1 ocobnuBocmi zapanmyBanns
KOHCMUMYUITIHOT HAUIOHANbHOT I0eHMUYHOCT
opzanamu KOHCMUmMyyiiiHozo KOHmpoato e6poneiicokux depxab

[IepemyciM BapTO HATrOJIOCUTH, 11O Y HAYKOBIIB-KOHCTUTYIIIOHAJICTIB 15
KaTeropis i Nocl NOpOMKy€e HU3KY MUTAHb, CEpell HUX 1 Te, IK PO3yMITH KOH-
CTUTYHINHY inmeHTHYHICTH! Tak, skmo 3BepHyTucs no0 npani “‘Koncruryris
csobonn” A. Illatio Ta P. Yirn, To, Ha IXHIO IyMKY, KOHCTHTYIIifHA iTeHTHI-
HICTB — IIe Te, 1110 € HEOOTOBOPIOBAHNM Y YaCcU KOHCTUTYIIMHUX 3MiH, HAlIPH-
KJIaJ], CyBepPEeHHI IIPaBa, SIKi MOXXYTh OyTH IepenaHi MDKHAPOIHUM OpraHi3a-
istM, a6o Hi'.

Cynns Koucrurymiiinoro Tpubynany Pecny6miku [losbima y BimcTas-
i M. I'panat Harosomnye Ha Tpbox (PYHKIIIfAX, AKI BAKOHYE KOHCTUTYIIiTHA
1IeHTUYHICTD, Cepefl IKUX, IOo-TepIile, KOHCTATAIIisl THX II0JIO’KEHb, SIK1 € Hall-
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' A Sajo, R Uitz, The Constitution of Freedom: an introduction to legal constitutionalism (Oxford University Press
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BOKJIMBIIIIUMHU Y KOHCTHUTYLIi, TOOTO BU3HaYeHHS ‘CTPIKHS abo “smpa”
OyIb-SIKOTO OCHOBHOTO 3aKOHY; IIO-IpPYyTe, BCTAHOBJIECHHS MEX MOKJIMBHUX
3MiH, SIKI BHOCATBCS O KOHCTUTYIII; TO-TPeTE, BUKOHAHHS POJIi CBOEPITHO-
ro “6ap’epy” MDX HaI[iOHAJIBHHUM IIPaBOM i mpaBoM €Bpomneiicbkoro Cooay
(mami — €C), mpu BCTAaHOBJIEHHI X CITiBBITHOIIIEHHST .

0. bapabam, 3BepHYBIINCH 10 aHAT3y nyMku K. bepHass, 3asHavae, mo
CYTHICTD IIi€i KOHIIEMIIIl 3arajloM IoJArae y Tomy, o B Koncrurynii icHy-
IOTh OCHOBOIIOJIOXKHI IIHHOCTI ¥ IPUHIIMIIY, SIKi BU3HAYAIOTh 1MeHTUIHICTDH
KoHctuTynii”, HIBeIIOBaTU CYTHICTD SIKUX — HEIIPUITYCTUME SIBUIIIE Y IIPaBO-
Bill JIeMOKpAaTUYHIN [eprkaBl. 3Bakalouud Ha Iie, 3aBJAHHS Cy[y IIOJISITae
y OJIOKyBaHHI BCIX KOHCTUTYIITHUX IHINIaTUB, CIPSIMOBAaHUX IIPOTHU 3rajia-
HUX [[IHHOCTEe! Ta MPUHIINIIIB, 3 METOIO HEIOMyIIeHHs “3amimeHHs KoHcTu-
TyLii” y Takuii crioci6. BayxJIMBUM y KOHTEKCTI CKa3aHOro, Ha JYMKY BYEHOTO,
€ Te, 1110 [0 II0JIO’KEHb, SIKI BU3HAYAIOTh KOHCTUTYIINHY iIeHTUYHICTb, KOoH-
crutyuirinui Cyq BigHIC IIpaBa JIOJUHY, BEPXOBEHCTBO IIpaBa, IOIUI BIalu
i mopamdy memokparito. Citif BU3HATH, 110 HOAIOHI JOKTPUHU “KOHCTHUTY-
LINHOT iTeHTUIHOCTI” (PAKTHIHO € 30POEI0, SIKY BUKOPUCTOBYIOTH CYIH, 110
HPOSIBJISIIOTH AKTUBI3M y 3aXUCTI KOHCTUTYLINHUX I[IHHOCTe 32 (POpMaJIbHOL
BIZICYTHOCTI HaJISSKHOTO iIHCTPYMEHTapilo’.

b mumpoko KOHLENINiI0 HalllOHAJIbHOI KOHCTUTYLINHOI 1I€HTUYHOCT1
posmisimae M. CaBuuH. Ha #ioro nepekoHaHHs, BOHa BKJIIOYA€ TaKi OCHOBHI
€JIEMEHTH:

a) HaliOHaJbHA KOHCTUTYIIMHA KyJIbTypa 1 HOKTpUHA; 0) IIPaBOBUIl CTHJIb
YXBaJICHHS IOPUJUYIHUX PillleHb; B) CUCTEMa CyJOBOTO KOHCTUTYLINHOTO KOH-
TPOJIIO; T) IHCTUTYLIMHUN [NU3afH: TOPU3OHTAIBHUI 1 BEPTHKAJIBHUN IOALT
BJIa/iM; 1) BUOOPU Ta KOHTPOJIb HAJL BIALOM0%.

Ha nymky O. lllep6aHrok, KOHCTUTYIIITHA IIEHTUIHICTD — 1€ CHCTeMa iH-
TePIpPeTAIHUX apTYMEHTIB, III0 BUKOPUCTOBYIOTHCS KOHCTHTYIITHUMU
CyZliaMu it OOIPYHTYBaHHS PillleHb, YXBAJICHUX y CIPaBaX IIIO/I0 BCTAHOB-
JIeHHSI BiITIOBITHOCTI HAI[IOHAIBHIN creruili KOHCTUTYIIHUX HOPM. 3BU-
YaiHoO, I1e CTOCYETHCSI KAaTeropiil Tak 3BaHUX CKJIA[HUX CIIpaB”, [JISl apry-
MeHTAIlil SKUX IOTPIOHA CHCTeMa BarOMUX JTOBOIIB.

[Ilo cTocyerbes 3akoHOAaBcTBa €C IIONO PO3yMIHHSI KOHIIEHINIi HAIlio-
HJIbHOI KOHCTUTYILINHOI 1I€HTUIHOCTI, TO CJIIJ] 3BEPHYTHCS IIEepII 32 BCE 10

2 M FpaHaT, ‘KOHCTHTyuiﬁHa ileHTHYHICTD Ta i 3HaveHHst' (2021) 4 YKpaiHChKHIl 9aCOMUC KOHCTUTYIIIHOTO
npasa 3—7.

O Bapa6ar, ‘Posb akagemiuHoi fymMrn y hopMyBasHi 0iniitHOI KOHCTUTYIIT JOKTpUHK B B3aemui 3000ymiu
EBponeiicvroi Komicii “3a demokpamito uepes npabo” i opeanib xoncmumyyiiinoi ocmuyii ma npobnremu
MAYMAueHHs y KoHcmumyuyitinomy cydouuncmbi: 36. mamepiani6 i mes Mixnap. onnaitn-korcg. (BAITE 2020)
39-44.

* M Casuns, Ilopibuanvre koncmumyuyitine npabo (BAITE 2020) 37.

O Iep6aniok, ‘KoncruryriitHa ineHTHYIHICTb B apryMeHTaLi pilleHb KOHCTUTYLiiHUX cyais’ (2020) 3
KoHcTUTYNiHO-TIpaBOBI akameMiuHi cTymii 77-84.
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ct. 4 m. 2 JloroBopy mpo €C° 7 mrotoro 1992 p. (y pemakmii Bin 13 rpynus
2007 p.) Kpim Toro, 3rizno 3 11. b 4. 3 c1. 19 JloroBopy npo €C came Cyn €C Ha
3BepHEHHsI Cy/iB a0 TpUOYHaIIB JepKaB-WICHIB YXBAJIIOE IOIEepe/IHI pillleH-
HS IIOJ0 TIyMadeHHS 3aKOoHOmaBcTBa Colo3y ab0 YMHHOCTI aKTiB, yXBaJle-
HUX ycraHoBamu. Kareropis “HallioHabHa iI€HTUYIHICTD TaKOX 3TalyE€ThCS
B 263. 3 nmpeambynu XaprTii OCHOBOIOJIOKHUX 1IpaB €Bpomnericbkoro Coroay’
2000 p., a63. 4 mpeamOynu [loroBopy Ipo 3arpoBaiyKeHHsT KOHCTUTYIIT 7151
€sponu® 2004 p.

[Ilo cTocyeThbcst MPAKTUKUA €BPONENCHKUX KOHCTUTYIIMHUX CYIIB, TO CIifL
nepenyciM 3BepHYTHUCS 1o opunuyHux nosunii ®enepanpHoro Koncrury-
nitHoro Cyny HiMedunHu, IKOMy OHUM 13 IIEPIINX IOBEJIOCS BUPILIYBaTU
NUTaHHS 010 NpiopuTeTHOCTI IpaBa €C Hag HiMenbKUM OCHOBHUM 3aKO-
HoM. Hampuxian, y pittensi Big 30 wepBus 2009 p. BVerfGE 123, 267 y cripasi
mono Jlicaboucekoro porosopy (Lissabon) ®enepanbanit KoHCTUTYIITHII
Cyn Himewunnu pos’sicHuB, 110 CT. 79.3 OCHOBHOro 3aKOHY BH3HA4a€ ieH-
TUYHICTH KoHCTUTY I (11. 208). Kpim Toro, Ha #0ro myMKy:

YcraHoBYa Bilafa HIMIIB, sIKi yxBamwin 1uist cebe OcHOBHUIT 3aKOH, XOTija
BCTAHOBUTHU HeIepeOOpHY MeXy OyIob-sIKOMy MaiOyTHBOMY IOJITUIHOMY
po3BUTKY. 3MiHHK 10 OCHOBHOIO 3aKOHY, 110 3a4illalOTh MPUHLUIIN, BUKJIA-
meHi y #oro ct. 1 Ta ct. 20, He momyckatoThes (cT. 79(3) OcHOBHOTO 3aKOHY).
3a ormoMoroI0 TaK 3BaHOI rapaHTii BIYHOCTI 3 TTOBHOBa)KeHb 3aKOHO/IABYOTO
Oprasy, 110 BHOCUTb 3MiHH, BUITY4A€ThCS IIOBHOBAJKEHHSI 3 PO3NOPSIyKaHHS
IIEHTUYHICTIO BUIBHOTO KOHCTUTYIINHOTO Jlany. OCHOBHMI 3aKOH He JIWIIIe
nepen6avae CyBepeHHy fepkaBHicTh HiMewunny, a it rapanrye ii (1. 216)°.

®enepanpuuit Koncruryniitnuit Cyn Himeuunnu intepmperye ct. 4(2)
JlicaBOHCBKOTO IOTOBOPY SIK TaKy, 110 3000B’s13y€ MOBaYKaTH KOHCTUTYIIii-
Hi IPUHINIIN JepyKaB-4IeHIB, a TAKOXX IXHIO YCTAaHOBYY Bianay (IIyHKTH 234,
235).

Takum unnOM, Penepanbauit Koncrurynitauit Cyn Himedunnu gepes 3a-
CTepe)XeHHs “BIYHOCTI” pO3pOOUB TOKTPUHY KOHCTUTYIIMHOI iTeHTUIHOCTI .
ba 6inp11e, caMe Taki IOPUIMYHI TO3UIIIT HIMEIIBKOTO OPTaHY KOHCTUTYLINHO-
IO KOHTPOJIIO 3aKJIAJI OCHOBY IJISI TOJAJIBIIIOTO PO3BUTKY AOKTPUHU HAIIIO-
HAJIbHOI KOHCTUTYIIMHOI IIEHTUYHOCT] Ha €BPONENCbKOMY KOHTHUHEHTI.

Consolidated version of the Treaty on European Union <https://eur-lex.europa.eu/legal-content/EN/
TXT/2uri=CELEX%3A12016M004> (accessed: 25.07.2023).

7 Charter of Fundamental Rights of the European Union <https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX:12016P/TXT> (accessed: 25.07.2023).

Horosip mpo sampoBamkeHHst Koucturymii mast €spomm (mpoekt) <https://zakon.rada.gov.ua/rada/
show/994_647#Text> (nara 3BepHeHHs:: 25.07.2023).

° BVerfG, Judgment of the Second Senate of 30 June 2009. 2 BvE 2/08 <https://www.bverfg.de/e/
€s20090630_2bve000208en.html> (accessed: 25.07.2023).

B Kosnicuuk, I' Bepuenxo, T Ciinbko, ‘KoHcTuTynifiHa ileHTHYHICTD SIK BTUIEHHsI YcTaHOBYOI Biagn’ [2022]

29 (3) Bicuuk HamionanpHOT akazieMii IpaBOBUX HayK YKpaiHu 69-88.
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Hanpuknan, y pitnenni Korncruryniiinoro Tpubynany [onbuii Bin 24 1u-
cromazna 2010 p. K 32/09 Bkasano, 1o inentnynicts Koncrurynii Pecrry6miku
[TonpIra BUBHAYAETHCS “HelepeJaHINMU IIOBHOBKEHHSIMH OPTaHIB JiepyKaB-
HOI Biagu”, epenOadeHMME PISHUMU TIOJIOKEHHSIMU 11bOro akta. Kpim Toro,
Koncrurymiitanit Tpu6yHai 3asBuB, o “HellepeiaHi IOBHOBa)KEHHST TAKOXK
BHUIUIMBAIOTH 13 CYBEPEHITETY IepKaBU, HOPMATUBHUM BUPA3OM SIKOTO € Cama
Koncrurynis Pecniy6:riku [Tonbia. OmHak rosoBHe Te, 110 3a00pOoHeHi /10 Tie-
penaqi KOMITeTeH ] Bino6pa>1<a10Tb HiHHOCTi, Ha AKHUX FPYHTYGTI)CH Koncru-
tyuis [Honsni. Born anomnafon) “>xopctromy simpy” (“Bu3HaYATBHI OCHO-
BHU JIep’)KaBHOTO ycTporo”). OTxe, 3 apryMeHTaii Cyny crae 3posymino, 1o
BIH CXMJIABCS [0 I[ep)KaBHI/IX IIOBHOB@KEHb (THUX, SIKi HIKOJIHM He MOXXYTb OyTH
nepenaHi 1o oprauis €C)"!

PosrisitHeMo nmpakTUKY CynoBOi iHCTaHIIII 11e ogHiel Kpainu. Tak, y pimeH-
Hi Koncrurynitnoro Cyny Yropmunau Bim 30 nucromaza 2016 p. 22/2016.
(XII. 5.) AB) miKpectoeThCst:

IToBara Ta 3aXHUCT CyBepeHITeTy YTOPIIMHU Ta ii KOHCTUTYLIMHOI iIeHTUYHOCTI
€ 060B’SI3KOBUM IIJIs1 KOXKHOTO (BKJII0OYatoun HarionanpHy acam6iiero, sika po-
OWUTB CBill BHECOK Y MEXaHI3M IPUUHATTS pilleHb €Bponeiicbkum COI030M,
1 ypsn, sikuit Ge3riocepeHbO Oepe y4acThb y IbOMY MeXaHi3Mi), 1 BIITIOBITHO
mo crarti 24(1) OcHOBHOTO 3aKOHY I'OJIOBHUM OPTaHOM 3axUCTy € KoHcTuTy-
uintaui Cyn (1. 55)'2.

o pedi, Ha AYMKY OCTaHHBOT'O, KOHCTUTYI[ITHA CAMOIJ€HTUYHICTb YTOp-
IIIMHU He € IepeJlikoM CTATUYHUX 1 3aMKHYTUX IiHHOCTeH. Cyz HaBIB JeKUIb-
Ka IIPHUKIaLiB: cBoOonu (freedoms), po3nonin Bianu, pecny6iikancbka popma
[IPaBJIiHHS, [TOBara aBTOHOMIi, CB0OOOa BIpOCIIOBIIaHHS, 3IiFICHEHHS 3aKOH-
HUX IIOBHOBa)KeHb, ITapJlaMeHTapU3M, PiBHICTb IIpaB, BUSHAHHS Cy[JOBOI BJIa-
¥, 3aXUCT HAllIOHAJIBHOCTEM, SIKi IPOKUBAIOTh mopyd (1. 65). Ha migcrasi
cT. 4(2) Horosopy npo €C Cyp BUPIIINB, IIT0 KOHCTUTYIINHA iTeHTHIHICTD
YropmuHu 103BOJISIE HAI[IOHAIBHOMY CYZly He 3aCTOCOBYBATH, 30KpeMa, 3a-
xomu MirpaniiHoi nomrtuka €C, BUKOPUCTOBYIOYM IIMPOKE TIyMadeHHS
ct. 4(2) Horosopy npo €C 6e3 3anydenns Cyny €C 3a nornepenHivM 3BepHeH-
HiIM".

Bucsimioroun obpaHe MUTaHHS 1 MParHy4Yu 3pOOUTU Ile KOMILIEKCHO
i Bce6igyHO, HE MOYKHA OMUHYTHU KOHIIEMIii KOHTPMEK a00 KOHCTUTYLIMHIX
KOPJIOHIB, SIKa 3apOofujacs B ITAJIIMCHKIM IIPaBOBIN JTOKTPHHI, a ii aBTOpOM
BBakaeTbcs 1. bapine. BinnosigHo o #ioro minxoay npaso €C #1 Opraniza-
mis O6’ennannx Hariit MaroTh 0OMe)XeHHUI BIUIMB Ha HAI[IOHAJIbHI IPaBOBI

' Wyrok Trybunatu Konstytucyjnego z dnia 24 listopada 2010 r. sygn. akt K 32/09 <https://isap.sejm.gov.pl/isap.
nsf/DocDetails.xsp?id=WDU20102291506> (accessed: 25.07.2023).

12 Decision 22/2016. (XII. 5.) AB on the Interpretation of Article E) (2) of the Fundamental Law <https://api.
alkotmanybirosag.hu/en/wp-content/uploads/sites/3/2017/11/en_22_2016-1.pdf> (accessed: 25.07.2023).

13 NTus. KomicHuk, bepuenxo, Crinpko (H 10) 69-88.
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CHCTEMH, a CTYIIHb IHTErPOBAHOCTI HaIHAI[IOHAJIbHUX HOPM I'PYHTY€ETbCS Ha
iX BIIIIOBIIHOCTI 3aTaJIbHUM IIPUHIIAIIAM KOHCTUTYIIMHOTO JIay KpaiHu, sKI,
31 cBOro 60Ky, BUSHAIOThCs 6ap’epoM (counter-limit), cBOepimiHUM OOMeKeH-
HsIM [UJIs1 Al HOpM cHiibHOTU. [Toka3oBUM € Te, 1110 OCHOBHI I1OJIOKEHHSI 11T
IOKTPUHHU BUKJIafleHO y pimeHHi Konctutyniitnoro cyny Itamii Bin 27 rpynusa
1973 p. Ne 183/73 y cupasi ®pontini' i1 y pimrenni ®enepanpaHoro Konctury-
nitaoro Cyny Himewuywnnu Big 25 TpaBHs 1974 p. (Comamx 1)"°. HamionanbHi
OpraHU KOHCTHUTYIIMHOI IOCTHII] B IIUX PillleHHSIX pOOJIATh TaKi BUCHOBKU:
He3Ba)kKal09U Ha BU3HAHHA BEPXOBEHCTBa IpaBa €C, HOpMHU, SKI cynepedaTh
“OCHOBHUM IPUHIIMIIAM KOHCTUTYIIHHOTO J1afy” a60 “OCHOBHUM KOHCTHTY-
LIMHUM [IpaBaM’, He MOKYTh OyTH 3aCTOCOBaHi y BHYTPIIITHbOMY TIpaBi'
Posrnanaroun koHnenuito kpain €eponu, O. Pykysama B3arai BBaKae, 1110
€BPONENCHKUI MOPANOK J€HHUI IOBHHEH ITOYMHATUCS 3 MepemIsafly BU3HA-
yeHb Ii€l Kareropii. Ha mepexoHaHHS HayKOBIS, B ifeasi €Bpoc0103y CIIip,
3aNPOBATUTH €MHE TPOMA/ITHCTBO, BUMOTH /10 IIpeTeH/IeHTIB Ha sIKe TPYHTY-
Basucs 6 Ha I[OTpI/IMaHHl OCHOBHIX nibepasbpHO- /IeMOKPAaTHIHHUX IPUHIIAITIB.
Ba 6inb1rte, “cymeprpoMajissHCTBO” Ma€ MPUNATH HA 3MiHY HAIliOHAJIbHUM 3a-
KOHaM IIPO TPOMASTHCTBO. 3ayBa)KMMO, III0 TaKe i paHimie Oyo MOJITUIHO
HEMOJKJIMBO, A 3apas, 31 3POCTAHHAM IIOIYJIICTCHKUX MaPTii 110 BCbOMY KOH-
THUHEHTY, 1 30BCIM HepeasbHO. byrno 6 KOPHCHO, ax6u €C m1eMOKpaTU3yBaBCs,
IepeaBIIIy IOBHOBAYKEHHS Bl KOMICIi mapJlaMeHTy, 1 cnpo6yBaB HaIOJTY K-
TH 3TasHMII 9aC, IHBECTYIOUH y q)opMyBaHHﬁ €BPOTIEHCHKOI IIeHTUIHOCTI Je-
pe3 CTBOpeHH: BIITIOBITHUX CUMBOJIIB 1 HApPAaTUBIB, sIKi MOKHa OyJ10 6 IIpuIIie-
IUATHU B PaMKax 3arajbHOI cucTeMHU OCBITU. Lle TakoX, IMOBIpHO, IIEpPEBUIITY€
MOXXJIMBOCTI COI03y 3 28 IeprkaB, KOKHA 3 SIKUX, SIK 1 paHilile, peBHO 06CTOI0E
HAI[lOHAJIbHI IIPEPOraTUBYU Ta TOTOBA HAKJIACTU BETO Ha MONiOHY mporpamy'’

Tapanmybanus koHcmumyuyiiiHoi HayioHanvHoi ideHmuyunocmi 6 Ykpaini

[Ipuctynaouy mo posrisay IbOTO NUTAHHS, MEPemyCiM CIifi 3yITUHUTH-
Cs1 Ha 30BHIIIHBOMY acCIeKTi KOHCTUTYIINHOI IeHTUYHOCTI, SIKUN 3HAKIIIOB
CBO€ BTIJIEHHsSI Y 3MiHax, BHeceHuX 10 [Ipeam6ynu Koncrurymii Ykpainwm,
a came: ‘<...> HIATBEPKYIOYN EBPOIIENCHKY IIEHTHYHICTh YKPAIHCHKOTO Ha-
pony i He3BOPOTHICTh €BPOIEHCHKOIO Ta €BPOATIAHTHYIHOTO Kypcy YKpaiHu
<...>’®. Takum 4mHOM, Ha piBHI OCHOBHOrO 3aKOHY YITKO 3a/ieKIapOBaHa
Meta — HaOyTTs wieHcTBa B €C 1 HATO. 3akpitennit y [TpeamOysti 30BHiII-

!4 183/73 Frontiniv. Ministero Delle Finanze [ 1974] 2 C.M.L.R. 372 <https://giurcost.org/decisioni/1973/0183s-73.
html> (accessed: 25.07.2023).

> BVerfGE 37, 271 2 BvL 52/71 Solange I-BeschluB3. 29 May 1974 <https://law.utexas.edu/transnational/foreign-
law-translations/german/case.php?id=588> (accessed: 25.07.2023).

1o Mlep6aniox (u 5) 80-1.

7 @ Oykysama, [denmuunicmo. [lompeba 6 zionocmi it nonimuxa ckpubdxernocmi (nep 3 anra, Hamr dopmar
2020) 180-1.

18 Koncruryuist Ykpainu: 3akoH Ykpainu Big 28 qepsrst 1996 p. Ne 254k/96-BP <https://zakon.rada.gov.ua/laws/

show/254%D0%BA/96-%D0%B2%D1%80#Text> (naTa sBepHeHH: 25.07.2023).
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HIM aCIeKT KOHCTUTYUIMHOI IIEHTUYHOCTI 3yMOBIIIOE€ HEOOXITHICTh TaAPMOHI-
3arii HaliOHAJBHOrO 3aKOHOIABCTBA 1 3akoHomascTBa €C. BOavaerncs, 1110
3 OomIsIAy Ha Iie HaOyBa€ BaXJIMBOCTI mpobyiemMa YCBIIOMJICHHs (BHU3HAYeH-
HSI) MeX IIOBHOBA)KeHb HAI[IOHAJIbHOTO OPTaHy KOHCTUTYLINHOI IOPUCIUKIII
III0/I0 MOYKJIMBOTO KOHCTUTYIIFTHOTO KOHTPOJIIO 32 aKTaMu opraHis €C.

A yxe 3ayBaKyBasocs, O NOKTPUHU KOHCTUTYLINHOI 1I€HTUYHOCTI
OCHOBOIIOJIO)KHE 3HAYeHHs MA€ HaI[lOHAJbHMUI acIeKT abo HallioHaJabHa
caMoineHTH]IKAIis TeBHOI MOMITHYHOI HAIlil ¥ IepskaBU. SIK HaroJIOMIyIOTh
HAyKOBI[i, KOHCTUTYLIHA II€HTHYHICTD “PO3KPUBAETHCS  UYepe3 pPeKOH-
CTPYKIIIO icTopudHUX (DaKTiB )XUTTS BigmosimHoi Hamii”’. Came TOMY B OC-
HOB1 HalllOHAJIbHOI KOHCTUTYIINHOI 1IeHTUIHOCTI JIEKUTD i1esl MOJITUIHOI
HAIIil SIK CTIMKOI CIUTBHOTH JIFOJIEH, 1110 iCTOPUIHO CKJIATacs, BAHUKJIA Ha 6a3i
€IHOCTI MOBH, T€PUTOPil, EKOHOMIYHOT'O >KUTTS 1 IICUXIYHOTO CKJIANy, SIKMHI
IIPOSIBJISIETHCSL Y CIIUIBHOCTI KyJIbTypH U ieprkaBu®. [ligkpecanmo, 1110 0co6-
nuBicTio OcHOBHOro 3aKOHY YKpaiHHU € Te, 1110 B IOTO TEKCTI HaIlisl 3aCTOCO-
BYETBHCS SIK Y TOJTITUYHOMY CEHCI (SIK Hapop), TaK i B €THIYHO-KYJIBTYPHOMY
(sIK yKpaiHCbKa Halist). 30KpeMa, Ha 3TaJIky PO YKpaiHChKY HAI[il0 MOXe-
Mo Hatpanutu y IIpeamOyii, ne MicTUTBCS Take mojokeHHs: KoHcTHTYIIS
Ykpainu Oysa yxBajeHa Ha OCHOBI “3MifICHEHOTO YKPaiHCHKOIO HAI€I0, YCiM
YKkpaiHCHPKUM HApoOIOM IIpaBa Ha caMoBH3HadeHHs . Kpim Toro, B oKkpemux
CTATTSIX 3aKpiIUIeHO: “/eprKaBa CIIPHsiE KOHCOMiAamii Ta pO3BUTKOBI YKPaiHCh-
koi Hanii” (c1. 11); “3eMiis € OCHOBHUM HallioHaaAbHUM 6aratctBoM” (cT. 14);
“30BHINIHBONOIITHYHA TiSUTPHICTh YKpAIHU CIPSIMOBaHa Ha 3abe3mnedeHHs ii
HarioHaabHUX iHTepeciB” (cT. 18)*. Taky mosumiro mapiamentapis FO. bapa-
6alll TOSICHIOE ‘BIZICYTHICTIO IOCTaTHHOI iX BIIEBHEHOCTI B TOMY, 1110 € THITHUI
YUHHUK Micist npuiHaTTs KoHcTuTynii He HaOyBaTHMe y ITOIAJIBIIIOMY TaKoi
TOCTPOTH, 1100 CIIOHYKATH JO MOSIBU CEMapaTUChKUX HACTPOIB Ta BHHUKHEH-
HSI MDKETHIYHUX KOH(ITIKTIB .

Came 1eil acrieKT po3yMiHHSI KOHCTUTYIIMHOI ieHTUIHOCTI 6YyII0 Helo-
maBHO Briepuie Bu3HaHO Koncruryniitnum Cynom Ykpainm (mani — KCY),
KOJIX BiH cpOpMYITIOBAB BiIIIOBITHUII TEPMiH Yy pillleHH] Y CIIpaBi 3a KOHCTHU-
TYLIMHUM MOAAHHAM 51 HapOmHOTO JenyTaTta YKpaiHU 100 BiATIOBIAHOCTL
Koncrurynii Ykpainu (koHctutyuiitHocti) 3akony Ykpainu “ITpo 3abesre-
yeHHS QYHKIIOHYBaHHS YKPAIHCHKOI MOBH SIK JIep)KaBHOT :

I3 ypaxyBanHsM nomepeHboro odirifinoro Taymadenss cratti 10 Koncru-
Tynil Ykpainu Ta Ha fioro po3Butok Koncruryniiitaui Cyn YkpaiHu 3a3Hadvae,
110 3aKapOOBAHUI IPUIIICAMU YaCTHH Iep1roi, Apyroi crarti 10 KorctuTymii

1 I'pamar (u 2) 3-7.

€ Trauenko, Koncmumyuyiitno-npaboGe pezyntobarinst moBrux Gionocur (PIHH 2010) 336.

Koucruryuist Ykpainu (1 18).

IO Bapabar, ‘YcraHoBua Bilaja yKpaiHCHKOTO HApomy sIK KOHCTUTYyLiiHMit ¢deHomen (2009) 11 Ilpaso
Vxpaiau 73-84.
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YKpaiHu I0pUIUIHUI CTaTyC YKPaiHCBKOI MOBH SIK II€P’KaBHOI € BOTHOYAC 3a-
CaJIHUYO0I0 KOHCTUTYIINHOIO I[IHHICTIO, TUTOMOIO O3HAKOIO ¥ KJIFOYOBUM YMH-
HUKOM €THOCTI (COO0pHOCTI) YKpaiHChKOI /Iep>KaBU Ta HEBIIIUIBHOIO YaCTH-
HOIO il KOHCTUTYIIIITHOT iIeHTHIHOCTI*

VY nomoBHEHHs! CJIifi HarOJOCUTH, 110 3MiHA JePyKaBHOI MOJIITUKU YKpai-
HU Ta Taka opuaudHa noguiis KCY 1110110 MOBHOI'O TUTAHHSI IPOJUKTOBAHI
IIAPOKOMACIITAOHUM BTOPTHEHHSM I OKyHAIli€l0 YKPailHCbKUX 3eMeJb Iep-
’KaBoro-arpecopoM. KopoTko 3ynmuHUMOCS Ha IIbOMY.

YKpaiHa Ha MOMEHT IIPOTOJIOIICHHS He3aJIeKHOCTI OyIIa oBOJI pi3HOOAPB-
HOI0 KpaiHolo. l]e cTocyBanocsa nuTaHb MOBHU, €THIYHOTO CKJIALY, PEJIirii, CTaB-
JIeHH: 10 icTopii, morsaais Ha MarOyTHE. Ciin morogurucs i3 C. [TnoxiMm, 110 B
Ykpaini 6ynu nBa cueHapii npomranss 3 CPCP: nepwmii, “6anTificbKuit”, SIKAit
O6yB xapakTepHuit s 3axigHoi YKpaiHu, me BimOyBaJuCs MOBHHUI PO3PUB
13 pafsTHCbKUM MMHYJIUM, IIpoLieC NeKOMYHi3allii, 10sBa HOBUX MOJITUIHUX
nipepis. [Ipyruit — “noctpanssHChKuUi, a60 “pOCINICHKUIL”, 3a IKOTO JeKOMYHi-
3aris MaibKe He BimOyBaiacs, a IpH Biajli 3JIMIIIUIACS KOJTUIITHS IapTiliHa
HOMeHKJIaTypa*. beayMOBHO, Taka pisHOOAPBHICTh YKPaiHCHKOT'O HaCeJICHHS
1 perioHiB He MOIJIM HE BIUIMHYTH Ha BIAMIHHICTD HOIIAMIB IIOAO IOJITH-
KU PO3BUTKY JI€pKaBHOI MOBM Ta KOHCOJiAaIii yKpaiHCBbKOrO Hapomy, poJl
POCIICBKOI MOBH B CYCIIIJIbCTBI, IIPAaBOBOTO CTATYCY HauiOHaanI/Ix Ta €THIY-
HUX MEHIIINH, PO3BUTKY YKpaiHChKOI aBTOKedambHOT IEePKBH ¥ TIPaBOBOTO
CTaTyCy 1epKBM MOCKOBCHKOTO natpiapxaty”. IIpore yHiKanIbHICTh YKpaiH-
CbKOTO CYCIIJIbCTBA MOJISATajIa B TOMY, 11O I HOTO p13H06apBH1CTb Iajia 3MOo-
ry noOyayBaTH HOJITUYHY KYJIbTYPY, 3aCHOBAaHY Ha KOMIIPOMICI, aJike TajIu-
JaHaM HeoOXigHO OyJO JIOMOBIJISITHCS 3 JOHEYYaHAMU, HAI[lOHATICTHYHUM
MOJIITUYHHUM eJIiTaM 31 CTapolo MOJITHYHOI HOMeHKIaTypolo. Came Takui
KOMIIPOMIC MH MOKeMO IT00AaYuTH B HOJIOKeHHX ¢T. 10 Korcturymnii Ykpai-
HH, B K1 32 YKPAaIHCbKOIO MOBOIO 3aKPIILIIOETHCA CTATYC IePKaBHOI, @ POCIi-
CbKI Ta IHIIIMM MOBaM HAaI[lIOHAJbHUX MEHIINH IapaHTYETbCS MOXKJIUBICTD
PO3BUTKY 1 3aCTOCYBaHHS y Pi3HUX cepax CyCHUIBHOTO KUATTS. YKPaiHChKU
IapyiaMeHT paTugikyBaB €BpPONIENCHKY XapTil0 perioHaJbHUX MOB 200 MOB
MeHIIuH. KpiM Toro, TpuBanuii 9ac 6yB YNHHUM IIIe PaTHCHKUI 3aKOH IIPO
MOBH, SIKUM TapaHTYBAJINCSI YMOBH BUKOPHUCTAHHS POCIHICBKOI MOBH Y PI3HUX
cdepax my6IiIHOTO KUTTSL.

o 2014 p. CTOCOBHO pOCIICBKOI MOBU ¥ POCIICBKOMOBHOTO HaceJeH-
Hsl MaiDKe He IPOBOAMJINCS IOJITHKAa 3a00pOH 4u oOMeXeHb. PemiriiiHum

» Pimennst Koucrurynitnoro Cyay VYkpaiHu y copaBi 3a KOHCTUTYIIHHHM IIOZAaHHSIM 51 HapogHOTo
nemyTata YKpainu mrozo Bigmosinuocti KorcTutyrii Ykpainu (koncruryniiinocti) 3akony Ykpainu “ITpo
3abe3rnedeHHst PyHKIIOHYBaHHS yKPaiHChKOI MOBH SIK fiepykaBHOT” Bix 14 mumas 2021 p. Ne 1-p/2021 <https://
zakon.rada.gov.ua/rada/show/v001p710-21#Text> (garta 3BepHeHHs: 25.07.2023).

2§ Plokhy, The Russo-Ukrainian War. The Return of History (Allen Lane 2023).

» Kerpin Bannep, Tazap mpiii: Icmopist ma idenmuunicmo y nocmpadsitcokiti Yxpaini (nep 3 anri, Jyx i mitepa

2023) 316.
IIPABO
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opraHizamnisiM MOCKOBCHKOTO IaTpiapXaTy HaJaBaJIuCs BCl YMOBU IJISI BUIb-
HOTO BIPOCIIOBIIaHHS 1 pO3BUTKY BJIACHUX IOIJIS/IIB.

A ke SMIHUACS NOMMUKA NICAST oKynauyii ykpaiHcokux semenv 2014 p.
i 30potinoi azpecii 2022 p.

Bipnosinzo mo ct. 11 KorctuTtynii Ykpainu gep:kaBa cripusie KOHCOIJAIIIT
Ta PO3BUTKOBI pra'l'HCLKo'l' Haiii, ii ICTOpUYHO1 CBiIOMOCT], TpaI[I/II_[ifI 1 KyJIb-
TYpPH, 2 TaKOX pOSBI/ITKOBl €THIYHO], KyJIBTypPHOI, MOBHOI Ta peJriizoi ca-
Mo6yTHOCT1 BCIX KOPIHHUX HapOJiB 1 HalllOHAJIbHUX MEHIIINH YKpalHI/I TOOTO
Ha piBHI OCHOBHOTO 3aKOHY 3aKJIaJleHO KJIIOYOBI NPUHITUNM T'yMaHITapHOI
HOJITUKY JIepKaBU: 3 OTHOTO OOKy, IyOJidHa Bjlafia YKpaiHU K BITHOCHO
MOJIOTIO Iep>KaBH, 110 IepeOyBae Ha eTalli Iep>KaBOTBOPEHHS, Ma€ CTBOPUTHU
YMOBH ¥ MeXaHi3M 7151 06’ €THAHHs YKPATHCHKOI HAIIil Yepe3 MATPUMKY po3-
BUTKY YKPaiHCBKOi K MOBM [€p’KaBHOI, HalllOHAJbHOI KyJIbTYpPH, KHUTOBU-
IOAHHS, TeaTpy, OCBITH, PeJIriiHUX TPaAULIH TOIIO; 3 APYTOro — AJIsl YKpaiHu
SIK 1U1s1 GaraTOHAIiIOHAJIBHOI, ITOJIIMOBHOI Ta 6araTopeiriiHOl KpaiHu BaskJIu-
BOIO II€PeIYMOBOIO 3a0e3IedeHHsI CYCIIUIbHOL 3JIarOM € TapaHTyBaHHS MOB-
HUX, eTHIYHUX, PETrifiHUX Ta IHIIUX 0COOIUBUX IIPAB YCiX MEHIIINH YKpaiHU.

[Tepinit 3a3Ha4YeHUI BUIIE HAIIPSIM T'YMaHITaApHOI IOJIITUKHA OCOOIUBO
akTyanisyBaBcs Bxke y 2014 p. [o10BHUM KpOKOM y IIpOBeJieHHI HOBOI MOBHOI
HOJITHKY CTaJ0 yXBajsieHHs 25 kBiTHs 2019 p. 3akony Ykpainu “Ilpo 3a6es-
nedeHHs QYHKI[IOHYBaHHSI YKPaiHChKOI MOBH SIK JIeP)KaBHOI %%, IKMM 3HATHO
MIJBUIIYETHCS POJIb YKPAIHCHKOI MOBH Y J€P5KaBHOMY Ta CYCHUIBHOMY KUT-
Ti. BBakaemo, mo BepxoBHa Pama Ykpainu neit 3akoH yXBajuia caMe 3 Me-
TOIO TIOCHJICHHSI IEPYKaBOTBOPUYHUX 1 KOHCOMITAMINHUX (DYHKI[IN YKPaiHCHKOI
MOBH, a TAaKOK ITIIBUIIIEHHS ii pouti B 3abe31edeHHi TepuTOpiaTbHOI HiTiCHOCTI
Ta HaIlIOHAJIbHOI 6e31eKu neps>kaBu. [lepekoHaHi, 1110 TaKi KPOKY BayKJIHMBI IJIsI
€THAHHS YKPAaiHCHKOTO HAPOJy, CTBOPEHHsI OpPTraHi30BaHOTO I ITOTY>KHOTO CY-
IIPOTUBY BOPOTY, KU IIif] TaCJAMH 3aXUCTy POCICBKOMOBHOTIO HAaCeJICHHS
HaMaraBCsl 3aXOIUTH ¥ MOITIMHYTU yYKpaiHChKi Tepuropii. Came 06’ €IHaHHS
YKpaiHCBKHUX I'POMaJIsiH HABKOJIO ifiei BiICI4l pOCINIChKIN arpecii Ta mepemMoru
HaJl BOPOTOM CTaHe iCTOPUYHUM MipoM, sIKUil Oyne OCHOBHUM IiAIPYHTSIM
JIJIS1 ETUHOTO YKPAITHCHKOTO HAPOJy sIK It 6araToHaIioHaJIbHOI, IOTIMOBHOI
ta GaraTokoHeciitHol crninbHOTH. Came UM KepyBasacsi Bepxosna Pana
Yxkpainy, yxsamowun 13 rpynas 2022 p. 3akon Ykpaiau “ITpo ocHOBHI 3a-
caiy Jep)KaBHOI HOMITUKH Y cepi yTBepIKEeHHsI YKPaiHChKOI HAI[iOHATHHOI
Ta TPOMAJISTHCHKOT IIEHTUIHOCTI .

* TIpo 3abesmedeHHs PyHKI[IOHYBaHHS yKPaiHChKOI MOBH SIK IepKaBHOI: 3aKoH YKpainu Bix 25 kBiTHs 2019 p.
Ne 2704-VIII <https://zakon.rada.gov.ua/rada/show/2704-19#Text> (narta sBepHeHHs: 25.07.2023).

77 TIpo OCHOBHI 3aca/iy epyKaBHOI HOJITHKY y chepi yTBepIKeHHs yKPaiHCHKOI HAI[lOHAIBHOI Ta IPOMa/STHCHKOT
inenrranocTi: 3akoH Ykpainu Bin 13 rpymust 2022 p. Ne 2834-1X <https://zakon.rada.gov.ua/rada/show/2834-
20#Text> (maTa 3sBepHeHHs: 25.07.2023).
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XapakTepHO, 1110 came Ha HeOOXITHOCTI KOHCOMiIaii YKpaiHCbKOTO HapoO-
Iy, 30KpeMa 1 yepe3 MOCHJICHHS MIATPUMKH 3aCTOCYBAaHHS YKpaiHChKOI MOBU
SIK TOJIOBHOI MOBH KpaiHH, OB si3aHa aprymenTarist KCY.

3arposa yKkpaiHChKiil MOBi pIBHOCHJIbHA 3arp03i HalliOHAIbHIH Oeareri Ykpai-
HI, ICHyBaHHIO yKPAIHCHKOI HaIlii Ta ii AepKaBU, OCKLIbKH MOBA — Lie CBOEPI/-
HUI1 KOJI Hallii, a He jimite 3aci6 criikyBsaHHs. bes noBHOUIHHOrO yHKIiOHY-
BaHHsI yKPaiHCHKOI MOBU B YCIX JALISHKAX ITyO/Ii4HOrO KHUTTS CYCILIbCTBA Ha
BCill TepuTOpii YKpaiHu yKpaiHCBKill Hallii 3arpoKye BTpaTa CTaTyCy i poii
TUTYJIBHOI 11 Jep>KaBOTBIPHOI Hamii, 1110 € PIBHO3HAYHUM 3arp031 3HUKHEHHSI
YKpalHCBKOI [iep>KaBU 3 IOJITUYHOI KapTH CBITY. YKpaiHCbKa MOBa — IOKO-
HedHa yMoBa (conditio sine qua non) nep>xaBHOCTI YKpaiHu Ta ii cOO0PHOCTI.
YkpaiHa — 1e €QUHUIT Y CBITi apeas, e MOXYTb OyTH rapaHTOBaHI 36epe-
JKeHHsI, ICHYBaHHS 1 yCeOIYHUI pO3BUTOK yKpaiHCHKOI MOBH i, BiIIIOBigHO,
YKpaiHCBKOI Hallil SIK IepXKaBOTBIPHOI, TOMY Oy[b-sIKi 3a3iXaHHs HA IOPUIIYI-
HUH CTAaTyC YKpaiHCbKOI MOBHU SIK [I€pKaBHOI Ha TepuTopii YKpaiHU Helpu-
IIyCTUMI, OCKUIBKHI IIOPYIIYIOTh KOHCTUTYLINHUIH JIaf, [epKaBH, 3aTPOKYIOTh
HAI[IOHAJIBHIN Oe3meli Ta caMOMy iCHYBaHHIO IepyKaBHOCTI YKpainu» (ab3arr
IIOCTHI MiAIYHKTY 4.1 IyHKTY 4 MOTHUBYBaJIbHOI YaCTUHU).

Buxopsau 3 00’€KTMBHOTO CTaHy, B sSIKOMy HaTelep IepeOyBae YKpaiHa
y 3B’S13KY 3 BiiICbKOBOIO arpecieio 3 60ky Pociticbkoi ®enepariii it BAKOpUCTaH-
HSIM Helo “MOBHOTO IIUTAaHHS SIK OTHOTO 3 IHCTPYMEHTIB CBO€I reOOJIITHIHO]
excrascii, Korcrurynittani Cyn YKkpaiHu HaroJouye, 1o 3arpo3a yKpaiHch-
Kiil MOBI PIBHOCHJIBHO € 3arp0o30I0 HAI[iOHaJIbHIN Oe3rmeni Ykpainu (mepiie
pedeHHs HignyHKTy 13.9 nyHKTy 13 MOTHUBYBaJIbHOI YacTUHN)*

Hep>kaBa Ha CBOii TepUTOPIi TOBUHHA 3a0€31eYNTH TAKUI PIBEHb B3aEMO-
PO3YMIHHS I'POMaJISIH, SIKU CIIPUSATAME He JINIIe CTabiIbHOMY i1 e(peKTUBHO-
My il PO3BHTKY, a i1 30epe)XKeHHIO TaPMOHINHUX MDKOCOOUCTICHUX BiTHOCUH
Ha TepuTopii Bciel KpaiHu. OTpuMaHHs, 30epeskeHHs 1 mepenada iHgopmarrii
B YCHIil Ta IUCHbMOBIH (popMi yepe3 HaMIMHUI 1 3PO3YMITHI IJIsI BCbOTO Ha-
ceJIeHHsI 3aci0 KOMYHIKAIIil, SKMM € Iep>KaBHAa MOBa, — FapaHTis 3abe3IedeH-
Hs1 CTaOITPHOTO Ta MUPHOTO PO3BHUTKY CYCHUIBCTBA 1 JepkaBu. SK 6adumo,
/iepyKaBHa MOBA MA€ BUKOHYBATH KOHCOJIIYI04y POJIb Ha TePUTOPIT fieprkaBu
B TIOJITHYHIH, COIiaTbHO-€KOHOMIYHIMN Ta KyJIbTYpPHil cdepax, OCKITBKH J1a€
MOXJIUBICTH 00’ €mHATH MPeICTABHUKIB YCIX HAI[IOHAMBHOCTEN, 110 MPOXKH-
BAIOTh y MeXKaX ii TepuTOpii, B €IUHY COLiaJIbHY CIUJIBHOTY — HAPOJ KpaiHU.
Kpim Toro, 3HaHHS 0c000I0 JIep>KaBHOI MOBH Ia€ 3MOT'Y Iil SIKOMOTA IIIBUI-
1€ IHTerpyBaTUCA y CYCHUIBCTBO BIATIOBINHOI mep:kaBu. Ha kxoHcomimyoay
poJIb yKpaiHChbKOI MOBU K Jeps;kaBHOI BKadye 1 KCY y pimenHni Big 14 nmunas
2021 p. Ne 1-p/2021, mipKpecaio0uu, IO K IHCTUTYT YKPaiHCBKOI JeprKaB-
HOCTI, 1110 TIOEHY€E IOPUAUYHUN 1 HIHHICHUI CKJIAJHUKH, YKpaiHCbKa MOBa
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MOKJINKaHa BUKOHYBATH IHTErpyBajbHy (COOOPHUIIBbKY) (PYHKIIIO i1 3a6e3-
IevyBaTU €JHAHHS 1 MOHOJIITHICTh YKPAiHCHKOTO CYCIIJIbCTBA PI3HOPIBHEBO.
YkpaiHCbKa MOBa SIK JIep>KaBHA — 1€ BOKJIUBUI IHCTPYMEHT YIIOPSAKYBaHHS
OIAJIBHOCTI BCI€T IepKaBHOI BIafi Ta MICIIEBOIO CaMOBpPsAIyBaHHs, il Haje-
JKUTh BHPpIIIATbHA POJIb y 3a0e3nedeHHI MOJMITUIHOI €IHOCTI Hep/KaBU Ta
CYCHUIBHOI 3rypTOBaHOCTI CyTOJIOCHO OJTHOMY 3 IParHeHb, 110 HUMH Kepy-
BaBCsA KOHCTUTYyILle€naBens npu yxsajneHH] Koncrurynii Ykpainu 28 dyepBHA
1996 p., 30Kpema, ‘TIKJIYIOYUCH PO 3MIIHEHHSI TPOMA/ISTHCHKOI 3/1arOI¥ Ha
3emiti Ykpaiam .

Y KOHTEKCT1 CKa3aHOTO He MEHIII BaKJIUBO U Te, 110 NepKaBHUI CyBepeHi-
TeT OTPUMYE 30BHIIIHIM MPOSB y PI3HUX aTpuUOyTax Oep’KaBH, Il SKUMU
CbOTOJIHI PO3YMIIOTh CYTTEBI I HEOOXIIHI O3HAKH JIeP>KaBH, BUPAKEHI y Ma-
TepiaJIbHO BimgyTHUX popMax. [lep>kaBHY MOBY HOPSI] i3 3a3HAYCHUMHU aTPU-
O6yTaMu B IEBHOMY CEHCI CJTiJI TAKOK PO3IJISIATH SIK O3HAKY JiePyKaBH, 1110 1A€
3Mory ii ineHTH]IKYBaTH K CaMOCTIfHY 1 CyBepeHHY IepsKaBy. 3BaKAIO4M
Ha I1e, I1[e OIHIEI0 BXUINBOIO (PYHKIIEIO Iep>KaBHOI MOBU BBAYKAETHCSI CUM-
BOJIIYHA.

Ortxe, B YKpaiHi 3 MOMEHTY HPOTOJIOLIEHHS HE3aJIEKHOCTI CTAJIUCS I10-
3UTHUBHI 3MIHU, YKpaiHCbKa MOBa SIK Jlep>KaBHA CTaJIa CHIPUUMATUCSA U YCBI-
TOMJIIOBATHUCS SIK CHMBOJI HAIloi KpaiHW 1 SIK OQUH 3 OCHOBHUX YMHHUKIB
KOHcoumianii 6araToHanioHaJbHOrO Hapony Ykpainu. Sk Haromomrye KCY,
nopsin i3 JlepxxasHum Ilpamopom Ykpainu, [epskaBHum [epbom Vkpainu
ta JlepxaBHuM ['iMHOM YKpainu ykpaiHCbKa MOBa € HEBIITUIBHUM aTpuly-
ToM YKpaiHCchKOiI mepskaBu. ToMy Oymb-sIKi IIPOSIBY 3HEBATU 10 HEl CIIiJl po3-
I[IHIOBATH sIK TaKi, 1110 TAHBOJISITH CaMy Jiep>KaBy, a OT)Ke, € HETOIYCTUMUMH.
Hy6ﬂquI/Iﬁ IIYyM Haj YKpaiHChbKOIO MOBOIO abo ii YMHCHA III/ICerILI/ITaI_IiH
€ 3a3iXaHHsIM Ha KOHCTHUTYIIIHUI JIafi YKpaiHu, 06pa3oro HalliOHaJIbHOI Tifl-
HOCTI ii TpOMajsiH, 1110 Ma€ IepeciIiyBaTUCs 3aKOHOM (pilIeHHs Bif 14 numHs
2021 p. Ne 1-p/2021)™.

AHaJi3 ObOro pillIeHHd MOKA3ye, 110 HAalllOHAJIbHUN OPraH KOHCTUTYIIN-
HOT'O KOHTPOJTIO IIIIIOB He IIUISIXOM [IPUB SI3KK KOHCTHUTYIIFHOI IIeHTUIHOCTI
[0 NUTAHb €BPONENCHKOI IHTErpallii, a PO3IIAHYB LIO KaTETOPiIO Yepes3 In-
TaHHS HAaI[lOHAIBHOI caMoineHTU(]IKaIlil, BUKOPUCTAB 1i IJIs MiICUIICHHS ap-
IryMeHTalli 1010 KOHCTUTYILIMHOCTI 3aKOHY PO MOBY, HaJlaHHSI OKpPEeMUM
eJleMeHTaM (10 pedi, 3aJTUIIA€ThCS MUTAHHS: BCIM M Hi) 3acafi KOHCTHTYIIIH-
HOTO JIaJly XapaKTePUCTUKN KOHCTUTYIIIMHOI iTeHTUIHOCTI? .

Bopnowac ciin noroputucs 3 JI. JIeTHAHYUHUM y TOMY, 110 HalIpUKIHIII
pimennst KCY Bce ’x Taku 3poOUB IPO30pHUil HATSIK Ha 3B’SI30K MOBHOI IIPO-

¥ Koucruryuis Yxpainu (1 18).

* Pimennst Koncruryuniitnoro Cyny Ykpainu Bin 14 mumas 2021 p. Ne 1-p/2021 (1 25).

3! T Bepuenko, ‘TloBara jo KOHCTUTYIIIMHOI ieHTUYHOCTI fiepKaB-wieHiB €C: MepCcreKTUBH s Ykpainu’
B etpman A (pen), Ykpaincokuil koncmumyuyionanizm: 6uxauxu, Hapooxeri c6o6odoto (ITpasa mopnau 2022)
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6JieMU 13 €EBPOIENCHKOIO iHTerpalieio. TlinTBepmKeHHSI KOHCTUTYITIEAABIIEM,
30KpeMa, ‘He3BOPOTHOCTI €BPOIIENCHKOTO Kypcy YKpaiHnW Ta BU3HAUYEHHS
“Kypcy nep)kaBH Ha HaOyTTs IIOBHOIIPABHOTO YICHCTBA YKpaiHu B €Bpomeii-
cbkoMy Col03i cTpaTerivHUM’ BKasdye Ha OGa)KaHHsI YKpaiHM IIPOCYBATHCS 1O
IIHHOCTEN €NUMHOI €BPOIHU.

<...> “BepxoBeHcTBO mpaBa” (IIpaBOBJIA/s) SIK HEBITOKPEMHUIL €JIEMEHT CH-
CTeMHU LIHHOCTEH, 110 IX IOKJIAZeHO B OCHOBY Cy4aCHOI'O €BPOIIEHCHKOTO IIpa-
BOIIOPSIIKY, HAJICKUTD 10 TPiafyl MPWHIUIIB CIIIBHOI CIIAAIIUHA €BPOIEH-
CHKHMX HApOAiB HOpPsN i3 TaKUMH ii CKIaHUKAMH, K IIPaBIUBA TEMOKpPATIs
I JTIOACHKI IIpaBa. Y paMKax CIIJIBHOTO IOPUAMYHOIO IIPOCTOPY €Bpomu ic-
Hy€ KOHCEHCYC IIOJ0 CTPYDKHEBUX €JIEMEHTIB IpaBoBianis (ab3ar TpeTii
HiAnyHKTy 13.3 myHKTY 13 MOTHBYBaJbHOI YaCTUHH) .

IIpore, ananizyroun ne pimerHs KCV, ¢ Haroiocuty, 1o Taka MpaKkTU-
Ka OpraHiB KOHCTUTYILIHOTO KOHTPOJIIO He € YHIKAJBHOI0. Y IIbOMY acIeK-
TI MO>KHA 3BEPHYTHCS 10 HOBOJI CXOKOTO pilleHHs Bif 15 depBHs 1999 p.
Koncruryniinoi Pagu ®@pannii, sika BU3HaIa HEKOHCTUTYIINHUMU IOJIOKEH-
Hs 3aKOHY IIpo paTtudikaliito €BporieiicbKoi XapTii perioHaIbHIX MOB 200 MOB
MEHIIINH, SIKIMH JJ03BOJISUIOCSI BUKOPHUCTAHHS peTiOHAJIbHUX MOB y cdepi nep-
JKaBHOTO YIIPaBJIIHHS, OCBITH, iH(opMaIii i KyJIbTypH Ha TEPUTOPIl IIPOXKHU-
BaHHS HOCIiB periOHaJIbHUX MOB — HalllOHAJbHUX MeHIINH. KoHcTUTYyIiiHA
Pajma Bkasdye Ha IPUHIMAIIL, 3TiTHO 3 SKUM (PPaHIY3bKUI HAPOI € €OUHUM 1
JKOITHA MIOTO YaCTHUHA He MO’Ke IIPETeH/IyBaTH Ha 3/1IFICHEHHS HAIlIOHAJTbHOTO
CYBEPEHITETY, TAKOXK Ma€ KOHCTUTYIINHUN CTaTyC; Y KOHTEKCTI IUX OCHOBO-
MOJIOKHUX TPUHITUIIB JKOIHI KOJEKTUBHI IpaBa He MOXKYTh OyTU BHU3HaHI
IPUHAJIEKHUMU OYAb-SIKiN I'PYII, sIKA Ma€ CIUIbHE ITOXOMKEHHSI, KYJIbTYPY,
MOBY 44 NepeKoHaHHsS. OCKUIBKA BOHM, Ha IYMKYy OpPTaHy KOHCTUTYILIHHOI
I0pUCANKII, He BignoBinaooTh Koncrurynii @panmii (crarti 1 Ta 2) i MOXYTh
HiIipBaTH KOHCTUTYIIIHI IPUHIIUIN HeNOALIbHOCTI Peciy6tiku, piBHOCTI ITe-
pen 3akoHOM Ta engHocTi PpaHIiry3pkoro Hapony (1. 10 Pimrenns). Kpim toro,
IIi TTOJIO’KeHHs XapTil TaKoXK cymepedaTs ab3amy 1 ct. 2 KoncTuTy1ii B TOMY,
1110 BOHU, 3/IA€THCS, BUSHAIOTh IPAaBO BUKOPUCTOBYBATU MOBY, BIIMIHHY Bijl
(paHITy3bKOi, He JInllle B “TIPUBATHOMY SKUTTI , @ f1 Y “CyCHIIBHOMY XXHUTTI” —
KaTeropii, 0 fIKoi 3aKOH IIPO MOBH BKJIIOYA€E CYI OBl i afiMiHICTPaTUBHI Op-
raHW, JepKaBHI CIy>KOu». TakuM YHMHOM, B OCHOBY IIbOTO PillIeHHS OpTaHy
KOHCTUTYIITHOI IOPUCIUKIII TAKOXK MOKJIAeHO iIeHTUIHICTh PpaHIy3bKOi
HOJTITUYHOI Hallil, KTIOYOBUMHU ITOKa3HUKAMHU SIKOI BUSHAIOTHCS (PpaHITy3bKa

+ €C0T « UHIVAMA OdVdIl

32 JI Jlerustnuuy, ‘Bruius BiiiHE Ha PO3BUTOK OQilifiHOI KOHCTUTYL{HOI JOKTpUHK YKpainu' y Bnaub Gitinu
Ha cucmemy ynpabuints. Po3dymu 6 konmexcmi 36poiinoi azpecii Pociiicokoi @edepauii npomu Yxpainu (WSPiA
Rzeszowska Szkota Wyzsza 2023) 88.

3 Decision 99-412 DC of June 1999 European Charter for Regional or Minority Languages <https://www.
conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/anglais/a99412dc.pdf> (accessed: 25.07.2023).
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MOBa sIK IepyKaBHA, HEMOAUIbHICTh Ta €MHICTh (BPAHIIY3bKOI CIIIIBHOTH, IO
HaJIeXKATh JO OCHOBOIIOJIOKHUX KOHCTUTYIIMHUX IIIHHOCTEN.

BucHosku. [TinbuBatoyn miacyMKu, MO>KeMO KOHCTAaTyBaTH, 1110 B HAYKOBII
JTepaTypi KaTeropis “KOHCTUTYIIMHA iMEHTUYHICTD PO3IISNAETHCS Y IIU-
POKOMY Ta BY3bKOMY acCIleKTaX. Y MepIIOMY BUIIAKy UIEeThCS PO CYKYIHICTh
[IeBHUX IIPUHLIMIIB, IHCTUTYTIB 1 TPaJULIIH, SIK1 JIEKATh B OCHOBI HOPMOTBOPYO1
Ta MPAaBO3aCTOBHOI iSTIPHOCTI. By3pKuil MifXif 10 PO3yMIHHS IIbOTO ITOHATTS
O3HaYa€ HasIBHICTh HE3MIHIOBAHMX M0JI0KeHb OCHOBHOTO 3aKOHY.

Kpim toro, mpu BHeceHHi 3MiH 00 OCHOBHOro 3aKOHy PO3YMIHHS CYTI
1 3HaYeHHsI KOHCTUTYIINHOI HAlllIOHAJIBHOI IIEHTUYHOCTI € OTHUM 13 KJII0YO-
BUX, aJKe 1[eil IPUHIIUII JIi€ SIK CBOEPIIHUI OXOPOHEIIb, IKAH CTOITh Ha 3aBali
IIeBHUM 3MiHaM, BiTOKPEMJIIOIOUH Ti, SIKI € IPUHHITHUMU 151 HalllOHAJIbHOI
NIPaBOBOI CUCTEMH, BiJ] THX, SIKlI MOXKYTb BUSBUTHCS PyUHIBHUMH JJIs Hei.

Harosnomieno, mo karteropis, sika JOCTIIKyBajacs, IJIs HAI[lOHAJBbHOTO
KOHCTHUTYIIMHOTO IIPaBa € BITHOCHO HOBOIO, aJleé BOHA MOILINPEHA B €BPONEN-
CbKOMY IIpaBi, Ilepeaycim 3aBasku npakTtuui PenepanbHoro KoHCTUTYIIHO-
ro Cyny Himequnnu. Sk BifoMo, OpraH KOHCTUTYIINHOI Iopucauknii Himed-
YMHU Yepe3 3aCTepesKeHHs “BIYHOCTI” PO3pOOUB HOKTPUHY KOHCTHUTYUINHOI
imentryHOCTi. Kpim Toro, Koncruryniitauit Tpubynan ITonpmi, KonctuTy-
niaui Cyn Itami, Koncrurynifianit Cyn YropinuHy Ta iHIII BUBYAIU TIIY-
MadeHHs 1 3aCTOCYBaHHS IIi€] KaTeropii.

JJ1s1 TOKTPUHM KOHCTUTYILINHOI iI€HTUYHOCTI OCHOBOIIOJIOKHE 3HAYEH-
HsI Ma€ HAI[IOHAJIbHUI aceKT abo HallloHaJIbHA caMoimeHTH(IKAIlis TeBHOI
noaiTryHOI Hanii i mepsxaBu. CaMme Take pO3yMIHHS KOHCTUTYLINHOI ieH-
TUYHOCTI 6ysio HerronasHo Brepiie BudHaHo KCY, konu BiH copmyroBas
BINNOBIIHUN TEPMIH y PIIIEHH] y CIpaBl 3a KOHCTUTYLUIMHUM IONAHHAM
51 HapopHOro fenyrara YKpainu 11on0 BianosigHocTi Koncrurtynii Ykpainu
(koHCcTHTyHiMHOCTI) 3akoHY YKpainu “TIpo 3abe3nedenHs QyHKIIOHYBaHHS
YKpaiHChKOI MOBH SIK JiepkaBHOI . CIIiJ HaroJOCHTH, IO 3MiHa JIep>KaBHOI
MOBHOI MOJITUKU YKpaiHU Ta Taka opuauyHa nosunis KCY 3 moBHOrO nu-
TaHHS (yKpaiHChKa MOBa SIK JepKaBHa € BOHOYAC 3aCaIHII0I0 KOHCTUTYITiN-
HOIO I[IHHICTIO, TUTOMOIO O3HAKOIO 1 KIIFOYOBUM YUHHHUKOM €THOCTI (cOO0p-
HOCTI) YKpaiHCBKOI Iep>KaBU Ta HEBINAUIBHOIO YaCTUHOIO il KOHCTUTYIIIITHO]
IEHTUIHOCTI) IPOUKTOBAHI BifICBKOBOIO arpeci€lo Ta OKyMaIli€l0 YKPAiHCh-
Kux 3emenb apMiero Pociiicpkoi eneparrii.
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Tatiana Slinko
Yevhenii Tkachenko

GUARANTEEING CONSTITUTIONAL NATIONAL IDENTITY
BY CONSTITUTIONAL CONTROL BODIES

AssTrACT. The article clarifies the essence of the concept of constitutional national
identity. Based on the analysis of scientists&#39; opinions and their understanding of the
content of this category, abroad and narrow approach to the interpretation of constitutional
identity is distinguished. In the first case, i.e. in a broad sense, we are talking about a set
of certain principles, institutions and traditions that are the basis of law-making and law-
enforcement activities. Under a narrow approach, it means the presence of unchanged
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provisions of the Basic Law. Based on the results of the analysis, it was concluded that
awareness of the essence of the constitutional national identity is important when making
changes and additions to the Basic Law, because the principle under study acts as a certain
safeguard, acts, so to speak, as a “chain dog” (guardian), which stands in the way of
attempts to distort or replace concepts in a certain way, separating those changes that are
acceptable to the national legal system from those that may prove destructive to it.

It is emphasized that this category is relatively new for Ukrainian constitutional law,
while at the same time it is widespread in European law, primarily due to the practice
of the Federal Constitutional Court of Germany. In particular, Germany’s body of
constitutional jurisdiction developed the doctrine of constitutional identity through
the “eternity” clause. In its turn, the Constitutional Tribunal of Poland determines the
identity of the Constitution of the Republic of Poland through the “undelegated powers
of state authorities”, which are defined by various provisions of the Basic Law. The Italian
Constitutional Court understands constitutional identity through the concept of counter-
borders or constitutional borders.

It has been established that the doctrine of constitutional identity is based on the
national aspect or national self-identification of a certain political nation and state, which,
of course, is of fundamental importance. The basis of the national constitutional identity
is considered to be the idea of a political nation as a stable community of people that has
formed historically and emerged on the basis of a common language, a single territory,
economic life and mental composition, which is manifested in a common culture and state.
This very aspect of the understanding of constitutional identity was recently recognized for
the first time by the Constitutional Court of Ukraine, when it formulated the relevant term
in the decision in the case based on the constitutional submission of 51 people’s deputies of
Ukraine regarding the conformity of the Constitution of Ukraine (constitutionality) with
the Law of Ukraine “On Ensuring the Functioning of the Ukrainian Language as a State
Language”.

Keyworps: identity; constitutional identity; national identity; constitutional system;
constitutional values; European integration; state language.
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KOHCTUTYLINHA CKAPTA B HIMEYYMHI:
[TPOLIECYAJIBHI ACITEKTHU

Anotans. Korcrutyniiina ckapra no ®enepasbHOr0 KOHCTUTYIIIHOTO CYIy € 0C00-
JIUBO BayKIMBHUM IHCTUTYTOM [IJIsl HIMEIIbKOI IIPaBOBOI CHCTEMM: ISl TPOMAJISH 11 MOK-
JIUBICTh PO3MISIHYTHU MOPYIIIEHHS KOHCTUTYIIMHUX IIPaB y He3aJe)KHIM IHCTAHIIII Mmicis
BHUYepIIaHH:A 3BUYAITHOTO CYIOBOrO IIpoliecy. Bucokuil pisers nosipu 1o PemepaibHOro
KOHCTUTYIINHOIO Cy[ly cepeJl HaceJeHHs OIOCepeIKOBAaHO BIUIMBAE Ha PeIyTaIlilo Bciei
HIMEIIBKOI lepKaBH.

Kpim Toro, 3 I0puinYHOro NOIIANY KOHCTUTYLINHA CKapra € BayKJINBUM IHCTPYMeH-
TOM 3aXHUCTy KOHCTHUTYIII Ta il OCHOBOIIOJIO)KHUX NPUHOMIIB. ToAl SIK creriayiizoBaHi
CYI¥ pO3TISIAIOTH 3/1e61IBIIIOrO CIIeliaTi30oBaHe IPaBO y MeXKaX IPOCTOrO IIpaBa, He CIIif,
HeJIOOLIIHIOBATH TOM (PaKTOp, 10 CYMICHICTD CITeliali30BaHOro mpasa 3 pyHmaMeHTab-
HUMU IIHHOCTSIMHU KOHCTUTYIIII MOYKe TaKOK PO3IJIALATUCS He3aIeKHUM CYIIOM, SIKUI He
HaJIeKHUTD 10 SKOTHOI 3 JOPUCHUKIIIN. TaKuM YMHOM, KOHCTUTYIINHA CKapra € HApLKHUM
KaMeHeM KOHCTUTYLiiHOoro gany B HiMeuduHi.

KJTIOUOBI CIIOBA: KOHCTUTYLIHA cKapra; OemepasbHUN KOHCTUTYIIMHUI Cyl; CY/LOBI
piIlIeHHs; CYOBUI PO3IIIAL.

VIIK 342.565.2

Bcemyn

[HCTUTYT IHAMBiINYaJIbHOI KOHCTUTYIINHOI CKAaprH, 3 KO0 OyIb-sIKa 0CO-
6a MO)Ke 3BePHYTHCS JO KOHCTUTYIIITHOTO CYIy, CTBEPIKYIOUH, IO SIKECh
i3 1l IIpaB MOPYIIEHO aKTOM JIep)KaBHOI BJIAlH, iCHye y 6araThbox KpaiHax
cBiTy. Y €Bpomi 1ie, HallpuKIaj, ABCTpis, Je KOHCTUTYUIMHUI CYH, CTBOpe-
Hu#t 1920 p., € HaliCTapilIUM KOHCTUTYLIMHUM CYIOM CBITY, JIIXTeHIITelH,
Himeuunna ta Icnanis. CXimHOEBPOMIENCHKI Iep)KaBU TAKOX Iependadmin
MOYKJIUBICT KOHCTUTYIINHOI CKapru, fIK, Hanpukiaf, Yexis, XopsaTia 4u
Ykpaina. 3 mogatky 2023 p. i B Kaszaxcrani 6yno crBopeno Koncruryiriii-
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Uopr Iynenpka

HUH CyH, Y KOMIIETEHIIi] SIKOTO IepeOyBaloTh TAKOK KOHCTUTYIIIIHI CKaprH.
I'pomanssau Kazaxcra"y Bxke 3a IepLIMI — BIIHOCHO KOPOTKUM IPOMDKOK
4acy — IIUM aKTUBHO II0YaJIU KOPUCTYBATHUCH.

Koncrurymniitia ckapra y Himeudnni icHye He snmire Ha denepagibHOMY
piBHi sik mpoBaKeHHs y PeepasbHOMY KOHCTUTYIIITHOMY Cyqi, a i1 y defe-
paJIbHUX 3eMJISIX, 30KpeMa y 3eMeJIbHUX KOHCTUTYIINHUX cyaax'. [Ipu nbomy
IIPOBAa/IKEHHS 32 KOHCTUTYIIMHOIO cKaprolo y PenepajbHOMY KOHCTATYIIIN-
HOMY Cyqi Ma€ HabaraTo OipIe 3HAYCHHST.

Icmopuunuti posbumoxk

[Ticns Toro sIK KOHCTUTYIIMHA CKapra Bxe mepenbadanacs pasiiire, aie
He Oyna yxBaneHa Koncrurymiero 1849 p., meit iHCTHUTYT BHepie OyB 3a-
mpoBaKeHWH y baBapii y pecmyOiikaHCBKIF KOHCTHUTYII, 3aTBepIKeHIl
y 1926 p. y HiMmennbkomy MicTi bam6epr. Ha BigMiHy Bifi cy9acHOiI KOHCTHUTY-
IIMHOI CKapIH, IIs1 KOHCTUTYIIIIHA CKapra MorIa OyTH HOaHa TiIbKHU IPOTH
KOHKPETHOTO aKTa, MPUIHATOIO OPTAaHOM Jep’KaBHOI BJIagu, aje He IPOTH
aKTa 3aKoHOmaByol Biamu. Y (penmepanbHiil 3emii [ecceH BiAMOBimHMI 3aciO
IIPaBOBOTO 3aXKCTy OYJIO BBEIECHO 3 YXBaJleHHsM (3eMenbHOI) KoHcTuTymii
1946 p. (11030B PO MOPYIIEHHS OCHOBHUX IIPAB, 1110 IOAAETHCS 10 KOHCTHUTY-
IIHOTO CYy 3eMJIi).

[Tin gac oOroBOpeHHsI MHUTaHb, IOB’S3aHUX 31 CTBOPeHHSIM OCHOBHOTO
3akony Himeuunnu, y [lapaaMeHTCBKIN pazi po3misiiajgocs i MUTAHHSA PO
yXBaJIeHHsI Li€l MOfiesti Ha piBHI demepartii, IpoTe CIIOYATKY Iie He OyII0 peati-
30BaHO. Y 3akoHi npo PenepanbHUI KOHCTUTYIIMHAN Cya’ el 3acib mpaBo-
BOTO 3aXHCTy OYJIO 3aIpOBA/KEHO IIPOCTUM 3aKOHOM, TOOTO 110332 TEKCTOM
OcuoBHOTO 32aK0HY. [ stHITIe 1969 p. KOHCTHTYIIIIIHA CKapra OyJa BKJIIOYEHa 10
camoro Tekcty OCHOBHOTO 3aKOHY! (1110 BUKJIIOYUIIO MOYKJIUBICTh CKacyBaH-
HSI KOHCTUTYIINHOI CKapT¥ IIPOCTUM 3aKOHOM). [IpuBOIOM /17151 ITHOTO CTAJIO
3aNpPOBA/PKEHHs IIPaBa ONopy B a63. 4 ct. 20 OCHOBHOTO 3aKOHY, IIIO 6yno
3a/lyMaHO Ha MPOTHBArY 3MiHAM y MeKaX KOHCTUTYLIMHUX II0JIOKEHb, SIKI
IIOTH y HaJ3BUYaiiHuX o6cTaBuHax. Moro HOPYIIIEHHS Ma/TH BIIKPUTH MOX-~
JIMBICTh MOAHHS KOHCTUTYLINHOI CKapru. Y 3B’3Ky 3 UM OyB JJOIIOBHEHU

! Hans Jarass, Bodo Pieroth, Grundgesetz fiir die Bundesrepublik Deutschland. Kommentar (C.H. Beck 2016) 17

Aufl. 2022, Art. 93, Rn. 8.

Lle moB’s13aHO 3 THM, IO 3eMeJbHUI KOHCTUTYLINHUI Cy/l MepeBipsie aKTU JIMIIe Ha iXHIO BiNOBIIHICTH

3eMeIbHOMY KOHCTUTyIiiiHOMy mpaBy: Brocker/Droge/Jutzi (Hrsg.), Verfassung fiir Rheinland-Pfalz.

Handkommentar, 2. Aufl. 2022, Art. 130 Rn. 45.

> Act on the Federal Constitutional Court (Bundesverfassungsgerichtsgesetz — BVerfGG) Date of signature:
12 March 1951 <https://www.bundesverfassungsgericht.de/SharedDocs/Downloads/EN/Gesetze/BVerfGG.
pdf?__blob=publicationFile&v=1> (accessed: 10.05.2023).

* Basic Law for the Federal Republic of Germany in the revised version published in the Federal Law Gazette
Part III, classification number 100-1, as last amended by the Act of 28 June 2022 (Federal Law Gazette I p. 968)
<https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html> (accessed: 10.05.2023).
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1el 3aci6 IPaBOBOTO 3aXUCTY, TOTH K PeryJibOBaHuUi1 Julie y hbopMaaIbHOMY
3aKOHi, 1 MaB OYTH 3aKpiIUICHHUI y CaMiil KOHCTUTYIIiI.

3micm KoHcmumyuyiiiHoi ckapeau

KoHcTuTyniitHa ckapra € Hag3BUYaiiHUM 3aCOO0M IPaBOBOTO 3aXHCTY’,
AKy Moske nomatu 1o DemepasbHOrO KOHCTUTYIIMHOTO Cyny OYAb-sKa 0CO-
6a, ToOTO sIK rpomMasiHu HiMewunHwM, Tak 1 iHO3eMIIi, 3asIBJISIIOYH PO ITOPY-
IIIeHHS IepKaBHOIO BJIA[IOI0 — HAIPUKJIA[, PIIlIEeHHSIM aIMIHICTpallii, 3aKOHO-
IaBYUM aKTOM 200 CY/TOBUM PIIlIeHHSIM — OHOTO 31 CBOIX OCHOBHHX IIpaB YU
pasB, 1110 IPUPIBHIOIOTHCS 10 OCHOBHUX 1paB (263. 4 cT. 20, craTTi 33, 38, 101,
103 Ta 104 OcHOBHOTO 3aKOHY); a63. 1 1. 4a cT. 93 OcHOBHOrO 3aK0HY; § 90
3akony nmpo denepanpbHUIT KOHCTUTYIIFHUN Cyn’.

Cmamucmuxa

Koucruryniitna ckapra y HimequnHi mMae “BeluKy MONYJISIPHICTH, 11O
DOKYMEHTAJIbHO MiITBEPIKYETbCA BEJIMKOIO KUIBKICTIO 3asiB, 1110 HAJINII-
nu — 5352 tuibku B 2021 p. OgHak 4yepes Te, 110 YacTKa 3a/I0BOJICHUX BUMOT
CTAaHOBHTH Y cepenHboMy Juiiie 2 % (y 2021 p. Bcporo nutre 1,29 %) KOHCTH-
TyLIfHA CKapra Ma€ HaliMEHIIIl HIAHCU Ha YCIIIX cepel] IHIINX BUIB IPABOBO-
IO 3aXMCTy. 3HaYHA YaCTUHA CKAPT He IPUUMAETHCA 3 TIEI HPOCTOI IPUYNHY,
110 3asBHUKH HE JOTPUMYIOTHCSI BUMOT, 0O0B SI3KOBUX TSI IOIYCKY CKapru
1o po3risiny. TepMiH po3mIsAny KOHCTUTYLIMHOI CKapryl 3[e0LThIIIOr0 CTaHO-
BUTb MEHIIIE POKY.

3azanvHuil peecmp

[Ipu npoMy ciIif 3a3HAYUTH, IO OYEBUIHO HEMPUITYCTUMI KOHCTUTYIINHI
CKapru, HaIpUKJIa[, IPU HeJOTPUMaHHI TePMIHY MONAHHS CKapTHU CIOYaT-
Ky PEECTPYIOTBCA Y TaK 3BAHOMY 3araixpHOMY peectpi. Lle pobuts He cynns,
a aJgMiHICTpaTUBHA IOCajioBa 0coba, siKa CHOYaTKy MHCbMOBO IIOBIJTOMJISIE
3asBHUKA IIPO HENIPUIIYCTUMICTb HOTO KOHCTUTYIIMHOI CKapru. fAKio micis
IIbOTO 3asIBHUK 3a0MPa€ CBOIO CKapry, TO CIpaBa BUPILIYETHCS BXKe Y 3araib-
HOMY peecTpi. SIKIIo K 0coba, sika 3BepHYJIacs, He3BKAIOIN Ha PO3’sICHEH-
HsI 1¥1 IPaBOBUX 3acajl, CKapry He 3abupae, TO BOHA peecTPyeThbest v Peectpi
CY[IOBHX CIPaB; TOOTO BOHA OTPUMYE PEECTPALIIIHUII HOMEP i IepenaeTbcst
KOMIIETEHTHOMY Y ILi#l CIIpaBl CyA[l KOHCTUTYLIMHOIO Cy[y BIIOBIIHO IO
IUTaHY PO3MOILTY cIipaB. TakKuM YMHOM, OJIM3BKO TPETHHY BCiX KOHCTUTYIIIH-
HUX CKapT 0yJI0 HaJIarOfI’KEHO BXKe y 3araJlbHOMY PeecTpi.

> BVerfGE 107, 395, 413; 115, 81, 92.
® KoHcTuTyuiiiHa cKapra CJIyKATh IepemyCiM 3AiiiCHeHHIO Cy(’€KTHBHHX IIpaB, JIMILE y APYTrOMy IUIaHi

3axucTy 06 eKTUBHOrO npaBonopsinky: BVerfGE 85, 109, 113; 98, 163, 167.
]7 &KPAIHVI
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ITpouedypa yxBanents: KoHCUmyyitinoi ckapeu 0o po3easoy

[Tepen tum sx PenepadpbHUN KOHCTUTYIINHUN CYH YXBaJIUTh PiIIeHHS
111000 KOHCTI/ITYI_[iI"/IHO'l' CKapru, BIH IIOBUHEH CIIOYATKY NPUUHATHU 11 10 PO3-
siny’. Tlopsin i3 3BUYaiHUME II€pPefyMOBaMHU JOIYCTUMOCTI (CKapra mae
OyTH TofaHA He Ii3Hillle BCTAaHOBJIEHOTO 3aKOHOM TepMiHy (y MicaqHUI
CTPOK, a63. 1 pedenHs 1 § 93 3axony npo PenmepaabHUI KOHCTUTYIIITHUI
Cyn), MOBUHHI OYTH BHYepIIaHi BCi 3aCOOM MPaBOBOTO 3axucTy [“bopmas-
Ha cybcumiapHicTs”], 0coba, 110 moana CKapry, Mae 3pobutu Bce, 1o 6yso
B HOTO CHJIaX, II00 IepeIIKOI)KaT! IOPYIIEHHIO CBOTO OCHOBHOTO IIpaBa
Ie Ha eTari PO3IJIsy CIIPaBU B CYIi CIIeliabHOI FOPUCAUKIIi [ “MaTepiasb-
Ha CyOCHIIapHICTB ], KOHCTUTYIIIHA CKapra Ma€e OyTH JOCTaTHHOIO MIipOIO
obrpyHTOBaHa (0c00a, sIKa IofIaa KOHCTUTYLINHY CKapry, Ma€ 3asiBUTH, 1110
i mpaBa 6e3mOCepeqHbO 1 HUHI MOPYIIIeHi, TOOTO CKapra He MO)Ke OyTH I10-
laHa II0fI0 IpaBa iHIIIO0I 0co6u a60 He MO’KHA ITOJIaBaTH CKApPTy IIOZI0 TIOPY-
IIIeHHS] OCHOBHUX IIPaB, SIKI MOXXYTh BiOyTHCS B MaiiOyTHbOMY, TaK 3BaHe
BipTyaJbHe OPYILIEHHS IIPaB, @ TAKOXX OBUHHI OyTH oTpuMaHi popManbHi
BUMOTH ), KOHCTUTYI[ifiHa CKapra MOBUHHA TaKO)K: MAaTU Ba>KJIMBE 3HAUEHHS
KOHCTHTYIINHO-TIPABOBOTO XapakTepy®; OYTH HeoOXiTHOIO 3 METOIO0 3iiic-
HEeHHs OCHOBHUX IIpaB M IIPaB, 10 IPUPIBHIOIOTHCS 10 OCHOBHUX IIpaB’; I1e
MOK€ MaTH MICIIe TAKOX 1y pasl, SKIIO BIAMOBA IIPO YXBaJIEHHS pIIIEHHS 110
CYTI CIIpaBU 3aBAACTh OCOOTMBO TSDKKHUX 30MTKIB 0C00i, sIKa IToaa CKapry.

PimteHHs Ipo NpUIHATTA YU BIIMOBY y HIPUUHATTI KOHCTUTYIIMHOI CKap-
TU [0 PO3IJISANY BUHOCHUTBCS, K IPABIIIO, TphoMa cynasmu denepaabHOro
KOHCTHUTYIIITHOTO CyAy (manaToro). SIkOu pillleHHsI PO NPUIHATTS KOHCTH-
TYUIIMHOI CKapru NMpUIMAaJIOCs 3aBXIU OTHUM i3 IBOX CEHATIB, 10 KOXKHOTO
3 SIKUX BXOJUTH IIO BICIM CY/IiB, TO HEMOXXJIUBO 6YJI0 6 YIIOPaTHCS 3 BEIU-
KOIO KUIBKICTIO KOHCTUTYLIMHUX cKapr. [TpoTe BUHeceHHsI OCHOBHUX pillleHb
II0/10 KOHCTUTYLIMHOCTI 3aKOHIB € KOMIIETEHI[IEIO CEHATY.

30608’s3a1Hs npedcmabruymba

[TpuHIMIIOBO OyAb-SIKMI1 TPOMAIsIHIH MOYKe CAMOCTIITHO IIOAaTH KOHCTH-
TYLIMHY CKapry Ta CaMOCTIMHO BeCTU CYNOBMIH Ipoliec. Ajie € MOKIUBICTD
MIOJlaHHA KOHCTUTYILIMHOI CKapru aJBOKATOM. fIKIII0 KOHCTUTYLilHa CKapra
Ma€ IIaHCH Ha 3aI0BOJIEHHs], a 0co0a, sika IOfiajla CKapry, He Ma€ JOCTaT-
HIX KOIITIB, TO {#f MOKe OYTH HaJaHO Jiep>KaBHY MaTepiajJbHy DOIIOMOTY Ha
BIJIIIKOMYBaHHS CYOBUX BUTpAT.

O60B’s13k0Be TIPeCTaBHUIITBO MTOTPIOHO JInIlle HA YCHOMY PO3IJISIZL B Ce-
HaTi. [IpencTaBHIKAaMU CTOPIH MOXKYTb OyTH JIUIIIE aIBOKATH, SIKi MAIOTb /10~

7 BVerfG, NJW 1997, 2229.
8 BVerfGE 90, 22, 24; 96, 245, 248.
9 TJarass, Pieroth (n 1) Art. 93, Rn. 13 m.w.N.
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IYCK 10 BUKOHAHHS 00OB’I3KiB aJlBOKAaTa B OMTHOMY 3 HiMEI[bKHUX CY/IiB, a60
BUKJIafIadi IpaBa B OZTHOMY 3 BHIIMX HaBYaJIbHUX 3aKiaziB Himewunuu (pe-
yeHHs 1 a63. 1 § 22 3axony npo PenepanbHuil KOHCTUTYLINHUN CYT).

Piwienns

PirteHHst Ipo 06IPYHTOBAaHICTh KOHCTUTYIIMHOI CKapTH IPUIMAETHCS Ce-
HATOM YU Yepe3 YCHUIT a0 MUChbMOBUI po3misiy (pedeHHs 2 a63. 5 § 94 3ako-
Hy npo DenepanbHuil KOHCTUTYIIHHUN Cyn). CeHaT MOXKe BIIMOBUTHCS BiJL
YCHOTO CYIOBOTO PO3IJIAMY, AKIIO MOTO IPOBEIeHHS He CIIPUSITUME IOfaJIb-
IIIOMY BeJIEHHIO CIIPaBU, 1 AKIIO KOHCTUTYIIINIHI OPTaHU, SIKI MAaIOTh IIPAaBO
BHCJIOBJIIOBATH CBOIO IO3UIIIIO, BIAMOBJIAIOTHCS Bifl yCHOTO po3riAny. Pimen-
HS IPUMMA€ETHCS OUIBIIICTIO TOJIOCIB WIEHIB CeHATY, 110 0epyTh y4acThb Y BU-
HeCeHHI pileHHs. 3a piBHOCTI rojociB (4 Ha 4 ToJI0CH) HEKOHCTUTYIIHHICTD
IIPaBOBUX HOPM He MO’Ke BBR)KAaTHCS BCTAHOBJIEHOIO (a63. 4 § 15 3akony 1po
denepasbHAN KOHCTUTYIIHUN CYII).

AKI110 KOHCTUTYIINHY CKapry HNpUIHATO OO PO3IIANY, TO IEPeBIpsIOTh-
CsI BCi, @ He JIMIIIe Ha3BaHI 3assBHUKOM OCHOBHI IIPaBa, SIKi MOXKYTb OyTH ITO-
pyLIeH] COipHUM HOPMAaTUBHUM aKTOM. YXBaJjla Cy[ly IepeBIPS€TbCS JIMIIIEe
IIO/I0 MTOPYIIEHHS CIIeI(IYHOr0 KOHCTUTYIIIHOTO [IPaBa, a He MOPYILIeHHS
IIPOCTOrO 3aKOoHy. B iHmoMy Bunaaxy PenepajbHuUil KOHCTUTYLINHUNA CYZ
IepeTBOpUBCs 0 Ha CyleppeBisiiiHy iHCTAHIIIO, IO CYIEepPeduTh PO3MOALTY
(yHKIII KOHCTUTYIIMHOI Ta CIeLiaIbHOI MIICYAHOCTEH, SIKI BCTAHOBJIIOIOTh-
cs1 OCHOBHUM 3aKOHOM.

3MICT pillleHHS:

1. 3a0BOJIEHHS CKapry. SIKII0 KOHCTUTYIIHA CKapra 3al0BOJIbHAETHCS,
TO y pimeHHI Mae OyTH BCTAQHOBJICHO, sIKe ITOJIOKeHHSI OCHOBHOTO 3aKOHY
6yJ10 TOPYIIIEHO Ta SIKa i 94U 6e3[iUIbHICTD IPHU3BeJIa 10 I[bOTO IIOPYIIIeHHSI.

SIk1I10 ceHat npuitMae pimeHHs, TO CYAIs, SIKUI BUCIOBUB IIifl 9ac 06TOBO-
PEHHS CBOIO 0COOJIMBY TYMKY IIIOJIO I[bOTO PillleHHsI a060 11010 10ro 00T pyH-
TOBAHOCTI, MO>Ke BUKJIACTH FOTO Y MUCbMOBIiT (OPMi B OKPEMOMY JIOKYMEHTI;
0co0JIMBa lyMKa TOJIy9a€ThCS 10 MaTepialiB CIIpaBy.

2. BkasiBKa y pe30JII0TUBHIN YaCTUHI HA IPABOB1 HACIIIKHU.

(1) SIkigo KOHCTUTYIIMiHA CKapra Ha SIKeCh CyIOBe PIIIeHHS 3a0BOJIb-
HA€ETbCs, TO PenepanbHUl KOHCTUTYLUIMHUE CYJl CKACOBYE 1€ PillleHH 1 110~
BepTae CIIPaBy 10 KOMIIETEHTHOTO Cyly Ha PO3IJIAL.

(2) Axmo PenepasbHAN KOHCTUTYIINHUI CyZ BCTAHOBIJIIOE HEKOHCTUTY-
HINHICTD OY/Ib-SIKOTO 3aKOHY, TO PillleHHS, IPUIHATE BIIOBITHIM CEHATOM,
HabyBae YMHHOCTI 3aKkoHY'"’. QemepanbHUI KOHCTUTYIIMHUI CyJ Ma€ pi3HI
MO>KJIMBOCTI PEry/II0BaHHS IIPAaBOBUX HACIIIKIB y PE30JIOTUBHIN YaCTHHI:

T6-G8 « LN « €20 « UHIVAMA OdVdILI
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— IIeil 3aKOH MO’Ke OyTH OrOJIOLIEHUI HIKYeMHHUM, IO TSTHE 3a c000I0
HeJIIMCHICTH 3aKoHy. Lleir 3akOH He MOyKe OiIbIlle BUKOPUCTOBYBATHUCS Cy/ia-
MU Ta AAMIHICTPAaTUBHUMHU OpPTraHAMU;

- KpiM toro, PenepanbHUN KOHCTI/ITYHiﬁHHﬁ CyZ MO)Ke BUSHATH He Hemic-
HICTb, @ IPOCTO HEBINNOBIHICTb HOpMU OCHOBHOMY 3aKOHY. [IpocTe Bu3HaH-
HS HeBiITOBITHOCTI HOpMU OCHOBHOMY 3aKOHY OCOOJIMBO PEKOMEHTYEThCS Y
THUX BHUIIA[IKaX, KOJIM 3aKOHOJABEIb MAa€ Pi3H1 MOKJIMBOCTI I YCYHEHHS aH-
TUKOHCTUTYIIMHOIO CTAHOBUIIIA; I1€ CTOCYEThCS, HAIIPUKJIA]], HEKOHCTUTY 11
HOTO NOPYIIEHHS NPUHIUITY PIBHOCTI. IcTOTHA BIIMIHHICTD Bifi HEIIMCHOCT1
Yy TOMY, III0 HOpMa IIPOLOBXXY€E ICHYBaTHU U Ha/laJll, OTXKe, 1 IIC/I IPUNHATTSI
IIbOTO PIllIeHHsI MOXKe OyTH OCHOBOIO YXBaJICHHSI CHPHSITIMBOTIO PillIeHHS.
Ate 3a3BUYall pe3ysNbTaTOM BH3HAHHS SIK HECYMICHOCTI 3 OCHOBHUM 3aKO-
HOM, 1 HEIIICHOCTI HOPMH € U Te, IO CyIH ¥ aJMIHICTPaTUBHI OpTaHH, IO
HECIIPOMOXKHI O1JIbIIIe 3aCTOCOBYBATH 3aKOH 00CSATOM BCTAHOBJIEHOI HECYMic-
HOCTI, 1 TOMY HeoOXiTHO MPUUHITH HOBY HOpMY. HecymicHicTh 3 OcHOBHUM
3aKOHOM Mae€ CBOIM HACJIIKOM, SIK IIPaBUJIO, 11O PillIeHHs, IPOTU SIKOTO Ha-
IIpaBJIeHa KOHCTUTYIIHA CKAapra, CKaCOBYETbCH, 1 Cyll, KM yXBaJIUB Iie pi-
III€HHS], IPUINIMHSE CY0Be IIPOBA/I)KEHHS 2K 10 YXBaJIeHHsI HOBOI HOPMH.

AJte y BUHSTKOBUX BUIIQ/IKaX HaBITh 3a OTOJIOIIEHHS 3aKOHY HECYMICHUM
3 OCHOBHHUM 3aKOHOM, HE3Ba)KalOYM HAa MOr0 aHTUKOHCTUTYLINHICTb, MOXKe
OyTH pPO3IJISIHYTa MOKJIMBICTD PO3MOPSIPKEHHS IIPO TUMYACOBE PO OBXKEH-
HA 1l OCKap’KeHOI HOPMU aK 10 IPUUHATTSA HOBOTO perymoBaHHs. Lle cTo-
CYETBCS HacaMIlepen:

— IIOJJaTKOBOTO IIpaBa 3 MipKyBaHb yIOPSIIKOBAHOTO (hiHAaHCOBOTO Ta 010-
I’KeTHOTO TUTAaHYBaHHS;

— BUIAJIKIB, KOJIX OCI JOCTATHHO HE 3’ICOBaHa KOHCTUTYIITHO-TIPaBOBa
CHTYaIis, 1 3 i€l IPUINHN 3aKOHOJABIIO Ma€e OyTH HalaHO PO3YMHUI TepPMiH
117151 pO3pO6JICHHSI HOBOTO PETryIIOBaHHSL.

HacnigkoM IpUiHATTS THMYaCOBOTO PO3IIOPSIKEHHS € Te, 110 0c00a, siKa
NOofIaJIa KOHCTUTYLIMHY CKapry, NpOorpa€e BUXITHUH MPOILeC, X04a BOHA U BU-
rpaia npouec y ®enepajbHOMY KOHCTUTYIIHTHOMY Cy/[l.

3. CnipcTBO 1714 pillleHb CYAY, SIK1 BoKe He MIJJIATal0Th OCKApKeHHIO:

a) IOHOBJICHHS IIPOIIeCY 32 BUPOKaMU KPUMIHAJIIbHUX CY/IB, 1110 BXKe Ha0y-
JI 3aKOHHOI CUJIH.

BinHOCHO BHPOKY, 1110 HabpaB 3aKOHHOI CHJIHM, Y KpPUMIHQJIbHIN CIIpaBi,
SIKUI IPYHTYETbCSI HA HOPMI, BU3HaHIN HeBIANOBIIHOIO OCHOBHOMY 3aKOHY
a00 BH3HAHOIO HEMIMCHOI0, a00 3aCHOBaHOI Ha TIyMadeHHI HOPMH, BH3Ha-
Hoi PenepaIbHUM KOHCTUTYLIMHUM CyJOM, sIKa He Binnosifiae OCHOBHOMY
3aKOHY, NOIYCKA€EThCs IIOHOBJIEHH IIPOBA/IKEHH BIAIIOBIIHO O IOJIOKEHb
KpuminanbHOTro Kozmekcy. nuB. § 79 a63. 1 3akony npo PenepaibHAN KOHCTH-
TYIIFHUN Cy1);

6) 1HIIII CYOBI pillleHHs], 110 He MiJISITAal0Th OCKAP>KEHHIO.
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KOHCTUTYLIMHA CKAPTA B HIMEYYMHI: [TPOILIECYAJIbHI ACITEKTU

[le mpaBuJIO He MOMIMPIOETHCS HA 1HIII CY/IOB1 pillIeHHS], SIK1 He HiJISTaloTh
OCKap)KeHHIO, 3aCHOBaHI Ha HOpMI, BU3HaHil HeJilicHO0. [IpoTe BUKOHAaHHS
TAKOTO PIllleHHS € HenpuiycTuMuMm. [Ipen siBlieHHsT IpeTeHsiil, 1110 BUILIN-
BAIOTh i3 6e3mi/IcTaBHOTO 306aradeH s, BUKIOYIaeThcs (a63. 2 § 79 3akony mpo
DenepanbHUN KOHCTI/ITyuiI?IHI/H?I cyn);

4. Ockap>KeHHsI.

PimmenHs 000 KOHCTUTYLIMHOI CKApTU OCKAP KEHHIO He MifIJIATaE.

Cydo6i Bumpamu

[TpoBamxkennst y PenepasbHOMY KOHCTUTYIIMHOMY CyZIi Oe3KOIITOBHE
(a63. 1 § 34 3axony npo PenepaabHUil KOHCTUTYIIHHUI cyn). OfHAK, SKIIO
ITOJaHHS KOHCTUTYIIINTHOI CKapTH € 3JI0B)KUBAHHSM IIpaBaMu, a00 SIKIIO KO-
IIOTaHHS PO HPUNHATTS THMYACOBOTO PO3MOPSIKEHHSI IONAETHCS 3 He-
MIPAaBOMIPHOIO MeTOI0, TO PenepaJbHUI KOHCTUTYLINHUN Cy/l MOKe HaKJIac-
i mTpad y posmipi 1o 2600 eBpo (a63. 2 § 34 3axkony npo denepanbHuit
KOHCTUTYIITHUY Cy[T). AJIe IIs1 MO>KJIUBICTh BUKOPHUCTOBYETBCS Iy>Ke pinKo'.

3HaueHHs KOHCMUMYYIIHOT cKkapau

[HCTUTYT KOHCTUTYLINHOI CKapru € BKpall BaKJIMBUM K 13 IOIJIANY Ta-
PaHTI¥ IPaBOBOI JeprKaBH, TaK i 3 60Ky IOBIpM IPOMaJSH 10 Jep>KaBHOI BJIa-
n¥. 3BUYAIHO, 1151 HaTaHHs e(PeKTUBHOI IPaBHUYOI JOIIOMOT' Y KOHKPETHOMY
TPOMaJIsTHIHOBI HaMKpalle, o6 BiH MIT caM 3BepHYTHCA 10 KoHCTUTYIIIN-
HOTO CyAy i He suIe MOOIYHO, OTAIOYH ITO30BU YU CKApPTH IO CYAY, KU
3a CyMHIBIB II0I0 KOHCTUTYIIMHOCTI HOPM caM 3BepHeTbcs 10 KoHcTuTymii-
HOTO CYZy IUISIXOM HOPMOKOHTPOJIIO. 3p03yMLIIO, 1110 IIPH I[bOMY HEOOXiTHO
nepenbaunTu meBHI GUIBTPH, 06 He MOMYCTUTU MAapasi3alliio MisIbHOCTI
CyIy BHACIiIOK MOTO IepeBaHTaKeHHs. AJle caMe MOKJIUBICTb CAMOCTIITHOTO
3BEpHEHHS 0 CYyAY, SKUI He BXOOAUTH 10 3BUYAHOI CUCTEMU HincynHOCTeﬁ”,
Hi/IBUIIlY€ PiBeHb 3TOAM Ta IIOBATU /IO JepP)KaBH, Ii BITOMCTB 10 HeOyBaImx
B icTopii Himeuunnu Bucot. HanesHo, 1ie He suiite 3aciayra KoncruryiitHo-
O CYy, a I YMMaJIa YacTKa YCIiXy (PyHKIIIOHYBaHHS HIMEI[bKOTO Iep>KaBHO-
rO amapaTy 3arajoM — Iie sIKpa3 AisabHICTh PenepasbHOr0 KOHCTUTYIINHOTO
CyIy Ta IOTO IOCTYIIHICTb Yepe3 MOAaHHSI KOHCTUTYLIMHOI CKapTH.

OnuH BigoMHH HIMEUBbKHUI IOPUCT Y Tajly3l KOHCTUTYLIMHOTO IpaBa CKa-
3aB KOJIUCB, 1110 3aKpilUIeHa B KOHCTUTYLIMHOMY IIPaBi rapaHTis 3BE€PHEHHS
IO Cyny € “HapDKHUM KaMeHeM, Ha SIKOMY TPUMA€ThCS 3BeleHHS IIPaBOBOI
nepxasu” (P. Toma, 1874 —1957 pp.) — ofuH 3i 3HAHUX HIMEI[bKIX TEOPETHUKIB

' BVerfG, Beschluss vom 4.9.17, Az. 2 BvQ 56/17: AxBokaTt GiKeHIs II0JaB KJIOIOTAHHS IIPO 3aCTOCYBAHHS
3abesneyyBaJbHUX 3aXO/iB, X04a BiH 3HaB, 1110 ODKeHelb IepeXOBY€EThCs Bifl AeropTamii (i TAKUM YHHOM
HIsIKOT TepMiHOBOCTI He 6yI10).

12 BVerfGE 79, 365, 367.
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y cdepi mepkaBHOro mpasa'’. loro BHUCIOBIIOBaHHS CTOCYETHCS TapaHTii
MOKJIMBOCTI 3BepHEHHsS 10 CYHY, IO HamaeTbcs a63. 4 c1. 19 OcHOBHOrO
3akoHy Himeuunnu: “SIkio mpasa Oymb-sikoi 0coOU MOPYIIEH] JepKaBHOIO
BJIAJIOI0, iil HAIAEThCSI MOMKJIMBICTD 3BepHYTHCS 40 cyny . ITam’siTatoqn mpo
Te, 0 KOHCTUTYIIIFHA IiICYJHICTh He MOXke OyTH BigHeceHa OO CHCTeMU
3BUYAUHUX CYHiB, MOXHA OysI0 6 CKasaTH, 10 B IeMOKPATHYHIN IeprKaBi Tra-
PaHTOBaHa KOHCTUTYIIEIO MOXJIMBICTb 3B€PHEHHSA IPOMAJAH 10 KOHCTUTY-
LIAHOTO CYAY € OGHIEIO 3 KOJIOH, SIKI TPUMAIOTh 1IeMIHY apXIiTeKTypy IOCTHUILI,
3aCHOBaHY Ha B€PXOBEHCTBI IIpaBa.
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Joerg Pudelka

CONSTITUTIONAL COMPLAINT IN GERMANY:
PROCEDURAL ASPECTS

ABSTRACT. A constitutional complaint to the Federal Constitutional Courtisa particularly
important institution for the German legal system: it is a highly respected opportunity for
citizens to review the violation of their constitutional rights in an independent instance
after the exhaustion of the normal judicial process. The high level of trust enjoyed by the
Federal Constitutional Court among the population indirectly affects the reputation of
the entire German state. But also from a legal point of view, a constitutional complaint is
an important tool for protecting the constitution and its fundamental principles. While
specialized courts mainly consider specialized law within the framework of common
law, the fact that the compatibility of specialized law with the fundamental values of
the constitution can also be considered by an independent court that does not belong to
either jurisdiction should not be underestimated. Thus, the constitutional complaint is the
cornerstone of the constitutional order in Germany.

Keyworps: constitutional complaint; Federal Constitutional Court; court decisions;
court proceedings.
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THE JURISPRUDENCE OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF LITHUANIA RELATED
TO FREEDOM OF ECONOMIC ACTIVITY

AsstracT. The Constitutional Court is the guardian of human rights and freedoms.
There are a lot of constitutional law studies concerned with constitutional personal
and political rights, but economic freedom is not often analyzed by constitutional law
scholars. However, the situation fundamentally changed when in 2020 after the spread
of the COVID-19 virus, state authorities took various measures (inter alia measures to
limit economic activity) in order to prevent the spread of the virus. All these restrictions
on the freedom of economic activity caused large financial losses, which led to an active
discussion by society and legal researchers: does the Constitutional Court protect the
activities of economic entities? This difficult economic period forced society to remember
that economic freedom should be considered a category of exceptional importance
because it creates the conditions for the existence of the entire social order. However,
in Lithuania, as in other post-soviet states, economic freedom was forgotten for more
than 50 years. After the restoration of independence in Lithuania and the adoption of the
Constitution, the economic freedom of the private entity again became a constitutional
value. Therefore, the Constitutional Court faced a great challenge to develop the concept
and the protection mechanism of this freedom. This paper presents the constitutional
jurisprudence formed by the Constitutional Court of the Republic of Lithuania over
30 years related to economic freedom. The study of this jurisprudence showed that in the
first decade of the independence of the Republic of Lithuania, the freedom of economic
activity was particularly encouraged by the Constitutional Court, with the aim of creating
the foundations of the market economy as soon as possible. Later, the main aim of the
Constitutional Court was to ensure the energy independence of Lithuania and in the third
decade of independence, constitutional jurisprudence increasingly analyzed the possibilities
of finding a balance between health and environmental protection requirements and
economic freedom.

Keyworps: Constitutional Court; Constitution of the Republic of Lithuania; freedom
of individual economic activity.
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Introduction

Last year, the Republic of Lithuania celebrated the 100th anniversary of
the Constitution of the State of Lithuania (adopted in 1922) and the 30th
anniversary of the Constitution of the Republic of Lithuania (adopted in 1992).
The Lithuanian Nation is proud that after the restoration of independence and
the adoption of the Constitution of Lithuania by referendum, guarantors of
the highest law were created, nurturing the protection of human rights and
freedoms, the principles of democracy, respect for law, and the rule of law.
In this year 2023, Lithuania will also celebrate an important anniversary, i. e.
30th anniversary of the activity of the Constitutional Court of the Republic of
Lithuania. Through three decades, the Constitutional Court had the mission
of conceptualizing the fundamental concepts that changed the concept of
Lithuanian constitutionalism that had been valid until then. In the first cases
of the Constitutional Court in 1993—1994, the foundations were laid for three
characteristics of the concept of the Constitution, which were later developed
in constitutional jurisprudence: first, the Constitution is the supreme law.
Second, the Constitution is a social contract. Third, the Constitution is an anti-
majoritarian act.

The Constitutional Court stated, that the Constitution is an agreement
on specific constitutional provisions. It is a set of compromises regarding the
powers of the state, legislative procedures, the foundations of the economic
system, and the content of specific human rights. The Constitution cannot
speak about everything. Therefore, this main legal act consolidates the
mechanism that allows to get answers to the questions (that have arisen or are
justarising) from the Constitutional Court. Thanks to the Constitutional Court,
the Constitution becomes an agreement that is constantly relevant, meets the
trends of modern life, and recognizes compromises. The economic path of
the Republic of Lithuania is unique in transforming from a planned economy
system into a market-based democratic system and in adopting and developing
European business standards. However, for nearly fifty years, constitutional
law did not recognize private economic initiative. Only in 1992 economic
freedom was directly regulated in the Constitution'. The Constitutional Court,
not having the traditions and practice of the economic constitution (like
other West European countries, for example, Germany), had quite a difficult
challenge to reveal the concept of economic freedom and its protection
mechanism. The Constitutional Court of the Republic of Lithuania was often
criticized when it spoke negatively about the economic policy implemented by
politicians. It was even suggested that this Court should not be allowed to hear

! The Constitution of the Republic of Lithuania (in Lithuanian), Official Gazette Valstybés Zinios, Nos 33—
1014 (1992); 64—1501 (1996); 122-2863 (1996); 65-2629 (2002); 14540 (2003); 32—1315 (2003); 32—
1316 (2003); 111-1423 (2004); 111-4124 (2004); 48-1701 (2006). The English translation of the Constitution
of the Republic of Lithuania is available at <http://www.Irkt.lt/en/about-the-court/legal-information/the-
constitution/192> (accessed: 10.05.2023).
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THE JURISPRUDENCE OF THE CONSTITUTIONAL COURT OF THE REPUBLIC OF LITHUANIA RELATED...

cases of an economic nature. However, the Constitutional Court withstood
this criticism and formed quite extensive constitutional jurisprudence related
to economic freedom.

The purpose of this chapter is to discuss some aspects of the regulation
governing Lithuania’s economy in constitutional law during the thirty years
of Lithuania’s independence, when analysing the constitutional foundations
of Lithuania’s economic system and the impact of the jurisprudence of the
Constitutional Court, in which the aspects of the regulation of the economic
relationships of the analysed period are reflected. In order to achieve the
above-mentioned purpose, the following two tasks are raised: to reveal in a
brief manner the constitutionalization process of the Lithuanian economic
system and to analyse the constitutional doctrine that was formulated during
the three decades of Independence and had an influence on the formation of
the constitutional foundations of the regulation of economic relationships.

The subject-matter of the chapter is the particularities of the constitutional
foundations of the state of Lithuania’s economy that are entrenched in the
Constitution of the Republic of Lithuania, as interpreted in the constitutional
doctrine.

‘The economic system and economic leeway are considered to be categories
of exceptional importance and they create the preconditions for the existence
of a whole social system and determine its content’. In view of this, when
discussing the most important work of the restoration of the free, democratic,
and law-governed state during the thirty years of Lithuania’s Independence,
it is necessary to analyse the constitutionalised model of the economic system
of the State of Lithuania, the principles describing it, and the constitutional
jurisprudence explaining them. The research was carried out using the method
of an analysis of documents and other sources of research, as well as teleological
and critical methods, and those of a systemic analysis and logical analysis.

The Constitutional Foundation for the Economic System

The establishment of the national constitutional foundations is particularly
important in order that the state economy could integrate into the global
economy and would be open to international competition. Such constitutional
safeguards as the protection of property rights, economic freedom,
environmental protection and the effective judicial protection of subjective
rights provide the preconditions for stable and effective economic development.
Hernando de Soto’s global bestseller The Other Path: The Economic Answer
to Terrorism® provides a very detailed analysis on how legal uncertainty,
the impenetrable jungle of economic regulation, as well as inefficient

+ €20C « UHIVA)IA OdVdII

2 Giedré Lastauskiené, ‘Ekonominiai argumentai teiséje: jy vieta ir ribos’ (2013) 89 Teis¢ 25.
> Hernando de Soto, The Other Path: The Economic Answer to Terrorism (Basic Books 1986; reprint edition,
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administration, can lead to economic chaos in a state and induce business
initiatives to plunge into the underground economy. The economist points out
that the establishment of the constitutional standards that are important for
the economy constitutes the essential preconditions for successful economic
development. The importance of the constitutional order for a functioning
economy and for its ability to integrate into the global economy is also
demonstrated by the experience of other European “socialist republics” where,
with the help of the provisions of lex fundamentales laid down by independent
states, a transition was made from the centralised planned economy to the
market economy”. In the history of Eastern European countries, Lithuania’s
economic path is unique in its transformation from a communist system into a
market-based democratic order, by adopting and developing European business
standards. In 1992, the Constitution of the Republic of Lithuania created the
preconditions for the stable and successful economic development of the state
and laid down such foundations for regulating economic relationships that
ensure the predictability of economic, social and legal relationships of the
state. The Constitution contains a separate chapter “The National Economy
and Labour” designated for the protection of the social and economic rights of
a person, as well as for the economic and environmental interests of the state.
Such a separate chapter of the Constitution has deep constitutional traditions
in Lithuania. Economic legal relationships were regulated in a separate chapter
in all the Constitutions of interwar Lithuania (i. e. 1922, 1928 and 1938
Constitutions)®.

Although the Lithuanian Constitution has a separate chapter designated for
the national economy, the basic legal act of the state (as most constitutions of
other states) does not expressis verbis indicate what model of the economic
system is adopted in Lithuania. Such a “value-neutral” constitutional text,
while not explicitly providing for the economic system, allows the government
and the parliament to decide regarding the state of existence of the national
economy. The Constitutional Court, though being a very active court, is
very moderate in this regard and does not directly name the direction of the
Lithuanian economy. It has pointed out that the national economy of Lithuania
is based on such values as private ownership, as well as freedom of individual
economic activity and economic initiative®. Nevertheless, the legal doctrine
provides a number of interpretations and considerations in relation to the
model of the Lithuanian economic system. By consolidating unambiguously
in the text of the Constitution that the fundamental constitutional features
of the Lithuanian economy include the protection of the private ownership
right, freedom of individual economic activity and economic initiative,

4 Alfred Meyer, ‘The Constitutional Development of Eastern Europe: Integration through Reformation’ (1992) 32
Virginia Journal of International Law 431.

Www.pravoua.com.ua

¢ Constitutional Court ruling of 6 October 1999, Official Gazette Valstybés Zinios, No 85-2548 (1999).
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freedom of fair competition, as well as the prohibition on the monopolisation
of production and the market, the lex fundamentales lays down the “strong”
presumption that it is the market economy that constitutes the model of the
Lithuanian economic system’.

Under the provisions of the Constitution, the market economy operates in
Lithuania not with a full self-regulation mechanism, i.e. it is not based solely
on the principle of laissez faire, whereas the state does not act as a “night
watchman”. The constitutional values upon which the national economy is
based are tightly linked to other constitutional values and must be interpreted
coherently and in connection with other provisions of the Constitution®.
The absolute free market economy would not be compatible with the explicit
provisions of the Constitution enshrining, for example, that the state takes care
of the health of people (Art. 53) and the protection of nature (Art. 54), or that
the state regulates economic activity so that it serves the general welfare of the
people (Art. 46 (3))°. Thus, it can be concluded that the supreme law lays down
a mixed economic system in Lithuania, in which free economic activity must
be combined with other values of society.

Economic freedom in the Constitution of the Republic of Lithuania
and in the jurisprudence of the Constitutional Court

Historically, it is obvious that there is a direct link between the economic
growth of a state and freedom of economic activity'’. The economic system and
freedom of economic activity should be regarded as categories of exceptional
importance because they specifically create the preconditions for the existence
of the entire social order and determine what the content of that order will
be''. In addition to direct measures (by regulating demand and supply), the
economy can also be promoted indirectly — by creating the preconditions for
the unrestricted and free development of freedom of individual economic
activity. It should be concluded that in an analysis on the aspects of the
regulation of the Lithuanian economy in constitutional law, one of the most
important conditions alongside the economic system is economic freedom
(or “freedom of individual economic activity” as expressis verbis consolidated
in the Constitution (Art. 46)). Individual economic activity is recognized to be
the most important area of human activity; this area of human activity allows
preserving and fostering both the self-sufficiency (autonomy) of individuals

7 Irmantas Jarukaitis, ‘Europos Sajungos ekonominé konstitucija kaip papildoma Lietuvos Respublikos Konsti-
tucijos dimensija: tyrimy kontiirai’ [2014] 2 (84) Teisés problemos 38.

8 Egidijus Kdris, ‘Ukinés veiklos laisve, sazininga konkurencija ir bendra tautos gerove (Konstitucijos 46 straipsnio
jurisprudencinis komentaras)’ [2005] 64 (56) Jurisprudencija 59.

> “The Constitution of the Republic of Lithuania” (n 1).

10 Chris Doucouliagos, Mehmet Ali Ulubasoglu, ‘Economic Freedom and Economic Growth: Does Specification
Make a Difference?’ (2006) 22 European Journal of Political Economy 60-81.

' Lastauskiené (n 2) 25.
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Agné Juskevicitteé-Viliené

and their natural sociality — interrelations, cooperation and the coordination
of actions, as well as creates human culture'?.

Economic freedom is enshrined in the 1992 Constitution of the Republic
of Lithuania in Chapter IV “National Economy and Labour”"*. This chapter
is devoted to the protection of a person’s socio-economic rights as well as
the economic and environmental interests of the state. Economic freedom is
defined in Article 46 as “freedom of individual economicactivity and initiative”.
The content of this freedom has often been interpreted by the Constitutional
Court of the Republic of Lithuania. In almost thirty years of the validity of
the Lithuanian Constitution, the Constitutional Court has adopted 30 rulings
dealing with economic freedom. Thus, almost every year, the Constitutional
Court developed its doctrine relating to economic freedom*.

The official constitutional doctrine states that the scope of freedom of
economic activity cannot be specifically and precisely defined. Economic
freedom is a whole complex of legal possibilities, which creates the precon-
ditions for a person to independently adopt decisions necessary for his/her
economic activity'®. The Constitutional Court has held more than once that
the notion of economic freedom is abroad one: it implies, inter alia, the right of
a person to freely choose an occupation or business, the freedom to conclude
contracts, freedom of fair competition, etc. Freedom of economic activity is
also inseparable from the equality of rights of economic entities'.

This freedom is individual and can be defended in court to protect it from
the unlawful actions of individuals and of public authorities. An entity of
economic freedom may demand that the state take active actions to protect the
economic freedom of this entity from illegal actions of other persons (status
positivus). According to the official doctrine of the Constitutional Court,
economic freedom guarantees the right to require of the state institutions and
their officials, not to hinder, by any their decisions or actions, any expression
or development of the initiative of persons and not to disrupt or preclude
their economic efforts, provided that their initiative or economic activities are
not harmful to society, even if the usefulness of such initiative or economic
efforts to society is not evident. Any decision or actions of state institutions
and their officials, as well as municipal institutions and their officials, that do
not permit the expression or development of the initiative of persons and that

Agné Juskevicitte-Viliené, Asmens Ukinés veiklos laisvés konstituciniai pagrindai Lietuvoje: ekonominés,

istorinés ir lyginamosios jzvalgos (Vilnius University 2017) 16.

13 The Constitution of the Republic of Lithuania, Official Gazette Valstybés Zinios, 1992, No 33-1014.
Planned Economy to the Fourth Industrial Revolution” w Legal Developments During 30 Years of Lithuanian
Independence. Overview of Legal Accomplishments and Challenges in Lithuania (G Svedas, D Murauskas red,
Springer 2020) 61.

15 The Constitutional Court of the Republic of Lithuania, the ruling of 13 May 2005.

16 The Constitutional Court of the Republic of Lithuania, the ruling of 9 May 2014.
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preclude certain economic efforts must be determined by the harmfulness of
a particular initiative or economic efforts to society'” (status negativus).

Conditions for Restriction of Freedom of Economic Activity

Paragraph 3 of Article 46 of the Constitution of the Republic of Lithuania
provides that thestateshall regulate economicactivity so thatitserves the general
welfare of the Nation. So the Constitution tells us that economic freedom is not
absolute and public authorities have the right to regulate economic relations in
such a way that they serve the public interest. The Constitutional Court of the
Republic of Lithuania says: regulation of economic activity is the establishment
of conditions for economic activity, regulation of certain procedures, control
of economic activity, restrictions or prohibitions of certain such activity'®.

Implementation of this freedom overlaps with various economic and non-
economic interests of society, the implementation of the rights and freedoms
of others. To restrict economic freedom, it is necessary to take into account
the formal and material conditions”. In Lithuania, the formal condition of
restriction of the freedom of economic activity is not enshrined directly in the
Constitution but is named in the jurisprudence of the Constitutional Court.
Already in 1994, the Lithuanian constitutional doctrine established that the
restriction of the freedom of economic activity is possible only by law?’. In 2006,
the Constitutional Court stated that only by law it is possible to establish
essential conditions, prohibitions, and restrictions of economic activity that
have a significant impact on economic activity, as well as by imposing various
sanctions for relevant violations of law. In other cases, economic freedom may
be restricted by other lower-level by-laws?.

The material condition for the restriction of the freedom of economic
activity is directly named in the Constitution of the Republic of Lithuania: this
is a public interest — “welfare of the Nation” (Paragraph 3 of Article 46 of the
Constitution). According to the constitutional doctrine, this material condition
is recognized as a constitutional principle establishing the directions, methods,
and limits of economic activity regulation®’. The content of the term “general

welfare of the Nation” is disclosed in each specific case taking into account §
economic, social and other relevant factors. The constitutional doctrine says %
that by regulating economic activity, the state must strive not for the well- |2
being of individuals, but the well-being of the entire nation. Thus, to limit
economic activity, it is necessary to prove the general need of the Nation. But &
in the interests of the welfare of the Nation, the rights and legitimate interests |5

[o%]

\S¥}
17 The Constitutional Court of the Republic of Lithuania, the ruling of 13 May 2005. o
'8 The Constitutional Court of the Republic of Lithuania, the ruling of 6 October 1999. °
1 Karis (n 8) 63. :
» Juskeviiaté-Viliené (n 12) 204. 3
2! The Constitutional Court of the Republic of Lithuania, the ruling of 13 May 2005. '5
22 The Constitutional Court of the Republic of Lithuania, the ruling of 26 January 2004. N

ITPABO
% Qkentin



Agné Juskevicitteé-Viliené

of an economic entity may not be restricted more than to ensure the public
interest, unequal conditions of economic activity may not be established®.

The impact of the Constitutional Court on economic regulation

During the thirty years of the validity of the Constitution, the Constitutional
Court has adopted more than 30 rulings formulating the constitutional
foundations for freedom of individual economicactivity. Further, the article will
present a overview of the jurisprudence of the Constitutional Court interpreting
freedom of economic activity and will reveal the relevant consistent patterns
in the regulation of the Lithuanian economy in constitutional law. The study
has looked into the selected constitutional justice cases adjudicated in the
period from 1993* to 2022%, in which the Constitutional Court spoke out on
the constitutional foundations for freedom of economic activity. The selected
doctrine of the Constitutional Court was analysed by dividing the examined
cases into three chronological stages (conditionally, for the convenience of
the reader of this article), based on the three decades of the validity of the
Constitution (1993-1999, 2000-2010, 2011-2022), which allowed revealing
certain consistent patterns in the regulation of the Lithuanian economy in
constitutional law, i. e.:

1. Following the entry into force of the Constitution and the beginning of
Constitutional Court’s activity, the Court examined a number of cases that
were necessary to draw a “constitutional divide” between the planned economy
and the market economy, to allow freedom for the development of private
ownership and economic initiative and to outline the boundaries of reviving
Lithuanian business®*. This first constitutional jurisprudence interpreting
the regulation of economic relationships at the constitutional level was very
important for economic relationships in Lithuania, since Lithuanian society
had lived in totalitarian order for half a century and had been socialistically
indoctrinated by being told that the public interest prevailed over the private
interest and that private ownership was the cause of nearly all troubles in
society.

2

[

The Constitutional Court of the Republic of Lithuania, the ruling of 15 January 2015.

The Constitution of the Republic of Lithuania was adopted in 1992, but the Constitutional Court of the Republic
of Lithuania, the only official interpreter of this Constitution, started its work in 1993; therefore, the study covers
the period beginning not from 1992, but from 1993.

The cases were selected in accordance with the official report of the Constitutional Court on the rulings issued
in 1993-2020 (see more: Oficialioji konstituciné doktrina: svarbiausios nuostatos (1993-2020) (Vilnius, 2020,
p. 330-331)) and information published on the website of the Constitutional Court (https://Irkt.It/en/court-acts/
rulings-conclusions-decisions/171/y2022).

For example, Constitutional Court ruling of 18 April 1996 (Official Gazette Valstybés zinios, No 36-915 (1996))
on commercial banks, in which the Court expressed its position regarding the concept of individual economic
activity and the possibilities of restricting it; Constitutional Court ruling of 20 November 1996 (Official Gazette
Valstybés zinios, No 114-2643 (1996)) on the privatisation of apartments, which refers, inter alia, to the principle
of freedom of contract; Constitutional Court ruling of 13 February 1997 (Official Gazette Valstybés zinios,
No 15-314 (1997)) on alcohol and tobacco advertising, which speaks about the obligations of the state to support
business initiatives that are useful to society.
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2. During the second decade of the validity of the Constitution, i. e. from 2000
to 2010, both the courts and the authorities entitled by the Constitution often
applied to the Constitutional Court concerning the legal regulation relating to
energy. Within this period, the Court examined on merits even seven cases”’
related to the state of the economy in the field of energy and the management
of companies in this field, whose shareholder was often also the Republic of
Lithuania. In these cases, the Court spoke out for the need to ensure Lithuania’s
energy security and independence from other states.

Another tendency in the constitutional doctrine of this decade is that the
Constitutional Court often spoke out in various constitutional justice cases on
the development and liberalisation of economic activity and the promotion of
the private sector®.

3.Inthethird decade of the Constitution, the topic of energy and the economy
remained relevant in the constitutional jurisprudence. During this period, the
Court dealt with a case of particular importance for the economy of Lithuania,
i.e. regarding the compliance of certain provisions of the Law on the Liquefied
Natural Gas Terminal with the Constitution®. In that case, the Court expressed
its position on the security and reliability of the energy system of the Republic
of Lithuania and the possibility of receiving energy resources from different
suppliers under non-discriminatory terms and prices. The Constitutional Court
held that, in certain cases, in order to ensure the welfare of the Lithuanian
people in the field of energy (i. e. to ensure the security and independence
of the state energy system, as well as to timely fulfil the obligations that arise
from membership of the Republic of Lithuania in the EU and are aimed to
guarantee the security of natural gas supply), business freedom of a private
economic operator can be restricted by allowing the Government to conduct
economic activity through state-controlled public economic entities.

Another issue that is related to the economic regulation and is of particular
relevance in constitutional law in the analysed third decade is resolving
the growing conflict between the possibilities of economic activity and

¥ For example, Constitutional Court ruling of 16 March 2005 (Official Gazette Valstybés zinios, No 36-1184 (2005))
on the reorganisation of the special purpose joint-stock company Lietuvos energija, which was responsible for the
production of electricity and heat energy for Lithuanian population; Constitutional Court ruling of 2 March 2009
(Official Gazette Valstybés zinios, No 25-988 (2009)) on a national investor, in which the Court examined the
legality of establishing a private legal person registered in the Republic of Lithuania who, on the basis of private
initiative, wished to participate in the implementation of the construction project of a new nuclear power plant in
Lithuania.

For example, in its ruling of 14 March 2002, the Constitutional Court considered whether pharmacies could be
owned only by natural persons with higher pharmaceutical education. The Constitutional Court held that the state
has the duty to ensure that pharmaceutical activities are carried out in the interests of human health and public
health promotion. However, the Constitution does not allow the right of a person to property to be restricted on
the basis of the education of the person. The requirements to have pharmaceutical education and the required
qualifications must be imposed on persons carrying out pharmaceutical activities in pharmacies. The Court,
therefore, held that the requirements of pharmaceutical education cannot be imposed on persons who seek to
own pharmacies by right of ownership (Constitutional Court ruling of 14 March 2002, Official Gazette Valstybés
Zinios, No 28-1003 (2002)).

¥ Constitutional Court ruling of 3 April 2015, Register of Legal Acts, No 3412 (2015-03-05).

ITPABO
101 Qkentin

2i

3

LOT-€6 « LN « €20T « UHIVAMA OdVdII



Agné Juskevicitteé-Viliené

environmental requirements®. Carrying out economic activity inevitably
involves the use of natural resources, which may cause damage to the
environment due to the imperfection of production or other economic
activity processes. In this context, the constitutional jurisprudence analysing
the possibilities of the Lithuanian economy in the light of environmental
requirements has recently been growing. For example, in the last ten years, the
Constitutional Court examined more than 4 cases related to the legal regulation
of waste management, in which the Court analysed a balance between freedom
of individual economic activity and environmental protection requirements.

In the light of the above discussion of the constitutional jurisprudence,
the conclusion should be drawn that the 1992 Constitution lays down
the foundations for the market economy, by creating the respective stability
of these relationships and ensuring the predictability of the regulation
of economic relationships. In accordance with these constitutional guarantees
of the economic system and in view of the modern challenges arising to
economic relationships, the Constitutional Court on a case-by-case basis
renewed and consolidated these guarantees, promoted freedom and initiative
of private business, ensured the independence and security of the Lithuanian
economy from external factors, as well as sought to find a balance between the
values enshrined in the Constitution, by taking into account the constitutional
imperative of social harmony.

The constitutional case concerning COVID-19 measures for economic freedom

Economic rights, social and cultural rights are often referred to as second-
generation human rights, while personal and political rights are classified as
first-generation rights. Political and civil rights were often called fundamental,
natural, directly applicable, while economic rights were seen as “secondary”,
more programmatic rights. Therefore, the scholars of constitutional law often
paid less attention to these rights than to political and personal rights. However,
the situation has fundamentally changed when in 2020 after the spread of
the COVID-19 virus, the state authorities took various measures to prevent
the spread of the virus. The most important factor for economic freedom was
the quarantine, when the activities of some sectors of the country’s economy were
actually banned. Certain areas of the economy, such as international tourism,

3% Tt can be mentioned that environmental protection cases were rarely heard by the Constitutional Court in the first
(only 2 cases) and in the second (5 cases) decade of the Constitution. During these two decades, the Court did not
resolve the conflict between freedom of economic activity and environmental protection requirements, with the
exception of one case in which the court examined the compliance of the provisions of the law regulating hunting
activities with the Constitution. More information available at: https://Irkt.It/en/court-acts/rulings-conclusions-
decisions/171/y2022.

For example, Constitutional Court ruling of 9 May 2014, Register of Legal Acts, No 5321 (2014-05-12);
Constitutional Court ruling of 3 April 2015, Register of Legal Acts, No 3412 (2015-03-05); Constitutional Court
ruling of 30 May 2017, Register of Legal Acts, No 9149 (2017-05-30); Constitutional Court ruling of 18 February
2020, Register of Legal Acts, No 3538 (2020-02-18).
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beauty services, and restaurants had to stop their activities. All these restrictions
on the freedom of economic activity caused large financial losses, which led to
an active discussion by the public and legal scholars: do the Constitution and
the Constitutional Court protect the activities of economic entities, or do the
actions of the Government not contradict the guarantees of economic freedom?**?
The pandemic influenced one constitutional case, the results of which were
awaited by all economic entities. The decision of this case depended on whether
economic entities would be able to claim compensation from the state for
banning businesses during the quarantine. The facts of this case are as follows:

During the First quarantine” in Lithuania, one Ltd. company, which
provided dental implant services, filed a complaint accusing the Lithuanian
state of illegally restricting the company’s economic freedom. After the First
quarantine was announced by the Lithuanian Government in March 2020,
many restrictions and bans on economic activities were imposed, which caused
financial losses to Lithuanian businesses. The company complained that, the
Government resolution of 14 March 2020 on the introduction of quarantine
was adopted in violation of the Constitution of Republic of Lithuania, laws,
and the hierarchy of law. The Government did not have the power to impose
restrictions on economic activity and the restrictions of economic freedom were
disproportionate. The applicant asked the state to award almost 70 000 Euro
damagesincurred (loss of income, wage costs, other necessary operatingexpenses).
The company also asked the court to refer the matter to the Constitutional Court
asking whether the Government’s resolution on the introduction of quarantine
conflicted with the provisions of the Lithuanian Constitution®.

Vilnius Regional Administrative Court ruled, that the Government had
not exceeded its powers and had taken proportionate measures to restrict
economic freedom in Lithuania. The Court found that the Lithuanian Nation

32 Agné Juskeviciute-Viliené, ‘The impact of the Covid-19 pandemic on economic freedom in Lithuania’ [2022]
2 (66) Przeglad prawa konstytucyjnego 353-63.

* The virus was confirmed to have reached Lithuania in February 2020. Because of the situation and the legal
framework enshrined in national law, Lithuania has immediately introduced special legal regimes. The 1992
Constitution of the Republic of Lithuania expressis verbis provides for only one special legal regime — a state of
emergency (Article 144 of the Constitution). To establish a state of emergency, a certain legal fact must occur: a
“threat for the constitutional system or social peace” must arise in the state. Therefore, a state of emergency in
Lithuania cannot be imposed when there is an outbreak of a contagious disease. However, the Constitution does
not prohibit the legislator from providing for other special legal regimes in other extreme cases (Article 48 of the
Constitution). So the Lithuanian government has introduced two other special regimes — the disaster management
regime (even on February 26, 2021) and quarantine (on March 14, 2020). Two special regimes were introduced
in Lithuania, because only in this way, at that time, was it possible, according to the Lithuanian law in force,
to introduce extensive restrictions on human rights during the pandemic. The declaration of quarantine by the
government was accompanied by complete restrictions on economic activity. This period lasted three months
and is usually called the First quarantine in Lithuania. See more: Government Resolution No. 152 of 26 February
2020, “D¢l valstybés lygio ekstremaliosios situacijos paskelbimo” <https://e-seimas.lrs.lt/portal/legal Act/
1t/TAD/8febla7658al11eaac56f6e40072¢018> (accessed: 26.04.2023); Government Resolution No. 207 of
14 March 2020, “Dé¢l karantino Lietuvos Respublikos teritorijoje paskelbimo” <https://e-seimas.Irs.1t/portal/
legal Act/It/TAD/deaf8694663011eaa02cacf2a861120c?jfwid=18vo9gnxug> (accessed: 26.04.2023).

See more: Teismai It, ‘Teismas atmeté skunda dél zalos priteisimo pernai Vyriausybei paskelbus karanting’
<https://www.teismai.lt/It/teismu-pranesimai-spaudai/teismas-atmete-skunda-del-zalos-priteisimo-pernai-

vyriausybei-paskelbus-karantina/8481> (accessed: 26.04.2023).
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was confronted with an unprecedented spread of a deadly disease and thus an
emergency situation arose in the country. Therefore, the Government had to
take known measures to stop the spread of the disease. It was decided to apply
the measures known at the time and applied worldwide — isolation and contact
restriction. The suspension of economic activity for three months met the
proportionality criterion. In the Court’s view, there was no unlawful conduct
on the part of the Government and no damages were awarded to the applicants.
Thus, the court held that the restrictions on economic freedom during the First
quarantine were lawful and proportionate. Otherwise, the court did not grant
the company’s request and did not apply to the Constitutional Court to find
out whether the Government’s resolution was unconstitutional®.

The decision of the Vilnius Regional Administrative Court didn’t satisfy
the applicant and was appealed to the Supreme Administrative Court.
The applicant repeatedly requested the court to appeal to the Constitutional
Court. The Supreme Administrative Court satisfied the applicant’s request
and appealed to the Constitutional Court, which in 2023 January 24 made the
final ruling. In this ruling, the Constitutional Court noted that freedom of
economic activity is not absolute, it may be subject to limitation where it is
necessary to defend the values consolidated in the Constitution. Even though
certain relations of economic activity may only be regulated by means of a
law, whereas other relations of economic activity may be regulated by means
of Government resolutions, and some of them may be regulated by means of
lower-ranking substatutory legal acts. Under the Constitution, the essential
conditions for economic activity, as well as prohibitions and limitations that
have an essential impact on the said activity, and various sanctions for certain
violations of law may only be established by means of a law. As noted in the
jurisprudence of the Constitutional Court, the protection of the health of
people is a constitutionally important objective, a public interest, and looking
after the health of people is a state function. Such a limitation on economic
activity that aims at protecting the health of people as such should not be
regarded as violating the Constitution. The purpose of preventing the spread
of human communicable diseases in society may determine the necessity of
urgent and effective decisions. Such a legal regulation that imposes limiting
measures or prohibitions on economic activities may be laid down where, there
are grounds to believe that a situation threatening the health and life of many
people is inevitable and will cause irreparable damage to human health and
life. The Constitutional Court noted, that there were grounds to believe that a
situation could arise where the failure to take effective measures in time would
have caused irreparable damage to the values enshrined in the Constitution,
including human health and life*.

Www.pravoua.com.ua

* Teismai (n 34).
3% The Constitutional Court of the Republic of Lithuania, the ruling of 24 January 2023.
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With such an interpretation, the Court allowed the restriction of economic
activity based on the precautionary principle. The precautionary principle,
formed by German law and mostly applied in environmental protection cases,
has not been used in Lithuanian constitutional law until now. This principle
allows the economic freedom of activity to be limited in the presence of not
only a real but also a potential threat.

The Constitutional Court has held that, the Government, which had
declared quarantine, was granted the powers, with a view to limiting the
spread of communicable diseases, to establish specific preventive and control
measures applied during quarantine (inter alia temporarily limiting economic
activity). So there was no reason to claim that the law did not lay down the
essential conditions for economic activity during the quarantine declared by
the Government. The Constitutional Court also stated that the Government
could not delay and had to act accordingly. In deciding on proportionality,
the Constitutional Court noted that the Government had no reason to believe
that protecting human and public health would have been possible, at that
time, by less limiting measures”.

Conclusions

The Constitutional Court of the Republic of Lithuania during its 30 years
of activity has developed the foundations of freedom of economic activity
established in the Constitution adopted in 1992. Lithuania, after 50 years of
planned economy, had to create the constitutional foundations of the national
market economy in order to integrate into the global economy and open it to
international competition. The Constitution of the Republic of Lithuania and
the doctrine of the Constitutional Court interpreting it not only established
the foundations of the market economy and economic freedom but also found
ways to constructively ensure effective economic development. The conducted
research showed that the Constitutional Court developed the constitutional
foundations of freedom of economic activity quite widely, revealing its
concept and the conditions for its limitation. The doctrine of the Constitutional
Court became important not only in ensuring the guarantors of Lithuanian
business, but also Lithuania’s energy independence from Russian gas, solving
environmental protection problems, and economic problems during the
pandemic as well.
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7 The Constitutional Court of the Republic of Lithuania, the ruling of 24 January 2023 (n 36).
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Arne IOmksaBivroTe-Biien
CYIOBA ITPAKTUKA KOHCTUTYUIMHOTO CYY
JIUTOBCBHKOI PECITYBJIIKU
OO0 CBOBOJIY EKOHOMIYHOI OIAJIbHOCTI

Anotanis. Korcruryniitauit Cyn € oxopoHIieM mpas i cBobon monuHu. IcHye Gara-

Www.pravoua.com.ua

TO MOCHTIMKeHb KOHCTHUTYIIIHOTO MpaBa, MPUCBIIEHUX KOHCTUTYIIHHUM OCOOUCTUM
1 IOJIITHYHUM IIpaBaM, ajle eKOHOMIYHa CBOOOMA He YacTO aHaJi3yeThCsl NOCIIIHUKaMU
KOHCTUTYIiIiHOTO IpaBa. OfHAK CUTYyallisl JOKOPiHHO 3MiHMJIACs, Kouu y 2020 p. micis
noriupensst Bipycy COVID-19 feprkaBHI OpraHU BXKIJIN PiI3HOMaHITHHUX 3aXOfIiB (30Kpe-
Ma 3aXOf{ IION0 OOMEXEHHs eKOHOMIYHOI AiSIBHOCTI) 3 METOIO 3alOo6iraHHs IOIIHU-
peHHIO Bipycy. Yci 11i 06OMesKeHHsT CBOOOIH TOCIIOAAPCHKOI MisSTTBHOCT] 3aBAAIN BeTMKUX
¢inaHCOBUX BTpaT, 110 IIPU3BEJIO JO aKTUBHOI JUCKYCIi CYCIIBCTBA Ta IIPaBO3HABIIIB:
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un 3axutrae Koncruryniianit Cyn gisuibHicTh ¢y6’eKTiB rocrionaproBanus? Lleit Bakkuit
eKOHOMIYHUIT IIepiof] 3MyCUB CYCIIUIBCTBO 3TaJIaTH IIPO Te, 1110 eKOHOMIYHa cBoOOIa Mae
6yTH KaTeropiero BUHATKOBOI BasKIIMBOCTI, OCKLIBKI BOHA CTBOPIOE YMOBH IS iCHYBaHHSI
BCBOTO CyCHUTbHOTO s1any. OpHaK y JINTBI, SIK 1 B IHININX TOCTPa/ITHCHKUX JIEP/KaBaX, PO
eKOHOMIYHY cBOGOxy 3a6yau nonan 50 poxis. ITicist BinHOBICHHS He3anexxHOCT] JInTBI
Ta npuiHATTI KoHCcTUTYIIIT exoHOMIYHA cBOOONA IPUBATHOI 0COOU 3HOBY CTaja KOHCTHU-
TymifiHoo niHHicTIO. Tomy nepen Koncruryniitaum CyioM HOCTaJIO CepiiO3HE 3aBIaH-
HSI IIIOI0 PO3POOKYU KOHIIEIIIIT Ta MeXaHi3My 3aXHCTy Ii€l CBOOOAH. Y IbOMY TOKYMEHTI
IIpeCTaBIeHO KOHCTUTYLINHY I0pUCIIpYAeHIIio, chopmoBany Konctutymifiaum CynoM
JInutoBcpkoi Pecrry6itiku npotsirom 30 pokiB y cdepi ekonomiuHoi cBobonm. Jociimken-
H3l Ii€] CyT0BO{ IPAaKTUKH [TOKA3aJIo, 110 B MepIIle NeCATUIITTS He3aleXHOCT1 JIuToBChKOT
Pecrry6iku cBo6oma eKOHOMIYHOI HisTIBHOCTI 0COOIMBO 3a0X04yBanach KoHcTUTYIIi-
HUM CyJI0oM 3 METOIO SIKHAUIIIBUAIIOIO CTBOPEHHS OCHOB PUHKOBOI eKOHOMIKH. ITi3Himre
ocHoBHOIO MeTolo Koncrurymnitnoro Cyny Oyino 3abe3nedeHHs] eHePreTHIHOI He3alexK-
HOCTI JINTBY, a B TPeTE JIECATIUIITTS He3aJIesKHOCTI KOHCTUTYIINHA IOPUCIPYAEHIIIS BCe
6inplre aHAJIi3yBama MOKIMBOCTI IOIIYKY GaJaHCYy MDK BUMOTaMH OXOPOHH 3IOpPOB ST
Ta HaBKOJIMIIIHBOT'O CEPeIOBUIIIA Ta eKOHOMIYHOIO CBOOOTOIO.

Kmouosr cnosa: Koucrurynitiauit Cyn; Koucruryis JInutoscskoi Pecrry6itiku; cBo60o-
Ia IHIUBiAyaIbHOI €KOHOMIYHOI AISUTBHOCTI.
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BMCHOBKIM TA PEKOMEHJJALIIT 3 AKTYAJIbBHOI TEMI

Hemokparist 6e3 eBHO1 (POPMH KOHCTUTYIIITHOTO KOHTPOJIIO BBaYKAETHCS
HEeTOCTATHBOIO. EBPOMENChKU Cy 3 npaB yonuuu (gami — €CIUI) crucio ta
JIAKOHIYHO BU3HAYWB, IO IIEHTPAIHBHUI aCIeKT BEPXOBEHCTBA IpaBa BUMa-
rae, mo6 Oyab-sIKNIl IPAaBOBUI aKT, IKUI BITMBAE HA CTAHOBHUIIE OY/b-SIKOTO
IOPUAMIHOTO Cy0’€KTa, MOTEHIIMTHO MaB Oy TH HEPerITHY THI CYIOM.

PedopmyBanns nponenypu npusHadenus cyanis Koncruryniitnoro Cyny
Yxkpainu (mani — KCY) HeoOxigHe He TIIBKU IJIS TOTO, 106 IPUBECTH YKPAiH-
CbKY MOJIeJIb Y BIATIOBIIHICTH O IPaBUJI 1 MPAKTUK €BPONEHCHKUX CHCTEM
BinOOpY CyAmiB KOHCTUTYIIMHUX 91 BEPXOBHUX CYiB, 30kpeMa Himeuunnw,
JIutw, Icnanii, CIIA a6o Ecrowii. Ile 3ymoBieHO TuM, 110 IIepef CyasMu
KCY nocrae BaroMe Ta yHiKasbHe 3aBgaHHs “oxoponu Koncrurymii Ykpainn”
Iepes MOKJIMBUMH 3a3iXaHHSIMU Ha Hel 3 00Ky pi3HUX OpraHiB BIajd, 30Kpe-
Ma 3akoHomaB4oi. Korcruryniithe “npaBocynnst’ He Moxe OyTH IMIIPOBI30-
BaHUM, I OYeBUHA HEKOMIIETEHTHICTh CYAIiB MOXYTb BiTOOPa3UTUCH y pi-
IIEHHSIX OPraHy KOHCTHUTYIINHOI IOPUCOUKIN, sIKi TOBUHHI Oa3yBaTUCS Ha
IPYHTOBHIN apryMeHTallll Ta CIUIbHIA MO3ULIL Cyly Y CTPOKH, BU3HA4Y€HI 3a-
KOHOM 1 perjlaMeHTOM.

KoncruTyniina meMOKpaTid I'PYHTYETbCA Ha 1eaji YiTKOrO PO3MOILTY
IIOBHOB2)KeHb, 1 TOMY HaMKpPAIIUi METOJ BiMOOPY KOHCTUTYLIMHHUX CYAIIB
Mae OyTH COPOMOKHHM: a) TapaHTYBaTH a00 MaKCHMI3yBaTH MOJITUIHY He-
3aJIe)KHICTh; 6) BU3HAYATH SIKOCTI CY[/Ii Ta TOCBIM ¥ cepi KOHCTUTYIIHHOTO
mpaBa a6o rmpodeciiiny KOMIETeHIIIO.

o6 cymiiiHHO BUKOHYBAaTHU CBOI PyHKIIII, cyani MaroTh OyTu mpodeciii-
HO KOMITETeHTHHUMU, ITOJITHYHO HeyIepeyKeHNMH Ta He3aJIeKHUMU Bifl He-
npaBoMipHOro BIuIUBY. KoprcHUM € Bin6ip KOHCTUTYLINHUX CY//IiB 3 JOIIO-
MOTOIO0 JTBOETAITHOTO ITPOIIeCy: IONepeiHii Bindip BIANOBITHIUX KaHIUIATIB
IIJISIXOM ITepeBipKu 106 podecHOCTI Ta cepTrdikallii, ToOTOo Binbip KaHAUIATIB,
K1 MalOTh BiNOBiTHY (I0puanvHy) KBasidikamito. Y mpoueci Binbopy cyanis
KCV BakmBO BpaxoByBaTH Taki (akTOpH, SIK He3aJISKHICTh Cy[JOBOI BIagu
BiJl BUKOHABYOI Ta 3aKOHO/IaBYO1 BJIa1; 3a0e3MeYeHHS Pelpe3eHTaTUBHOCTI
Ta 1HKJIIO3UBHOCTI CYAJIiB, OCOOIMBO OO CTaTi, CTATyCy, €THIYHOTO MOXO-
IDKEHHSI 9 TOXO[DKeHHs; Ta 3abe3nedeHHs Toro, o6 cyani KCY 6ynu mo-
CTAaTHBO SIKICHUMU Ta KBalTi(piKOBaHUMH IJIsI peatisaliii CBOIX IIOBHOBa)KeHb.
[Tpu dbopmyBaHHI KOHCTUTYLIMHOTO CyIy Ba)KIIMBO Y3TOAMTH Ta 30aJaHCY-
BaTH JBi ITOTEHIIIITHO NMPOTIIEKHI OTpebH, a came: He3aJeKHICTb OpraHy
KOHCTUTYIINHOI FOPUCOUKIIII Bi/l BTPYYaHHS OpPTaHiB Jep>KaBHOI BJIAIH Ta 3a-
6esneuntu mpodeciiiHi cTaHmapTu i gobpodecHicts cyani Koncruryniitno-
ro Cyny (OxcaHa IIIEPBAHIOK, JIAVPA B30BA “PE®OPMYBAHHS TIPOLIEYPH JIOBOPY
cynaB KoncruryumHoro Cyny YKPATHUM SIK YMOBA IHTETPALILT 10 €BPOITEMCHKOTO
Co103Y: KOHTEKCTYAJIbHI TA KOHIIEITTYAJIbHI MIPKYBAHHS ).

HocmimkeHo cucteMy Npu3HadeHHs/00paHHA cynniB KorcrurymiitHOro
cyny Iraiii Ta 3anpornoHoBaHi pekomeHnanii njs Ykpainu. Itamificeka cucre-
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Ma npusHadeHHs1/06panns cyaniB Koucruryuniitnoro Cyny mocuts momibHa
IO YKpaiHChKOI (0OHM/BI CHCTEeMU € 3MIIIaHNMU: OHA TPeTUHA CY[iB IIpHU-
3HavaeThcs [Ipesunentom Pecrry6iiky, omHa TpeTHHA OOMPAETHCS ITapIaMeH-
TOM, OJHA TPETHHA IIEBHUM YHMHOM OOHMPAETHCS CYHLOBOIO Bianol). OnHak
B Itamii BigcyTHs mpouenypa KOHKYPCHOTO BiiOOpYy KaHAMIATIB Ha IOCagu
CyAniB, moxibHa 1o Ti€l, IIT0 BCTAHOBJIEHA B YKpaiHi: MpakTUKa [tamii B miit
cdepi IepeBaskHO PEeTYITIOETHCSI KOHBEHITISIMH.

MeTomonorivHO Ka)Ky4dH, peKOMeHallii 1y YKpaiHyu HaJjaHi y CBITJI Hail-
KpaIl¥MX IPAaKTUK (BIIIOBIIHO 10 IPUHIIUIIIB KOHCTUTYIIOHAJI3MY ), SIKi OyIu
HaIlpallbOBaHI B ITaii 3a 0OCTaHHI CIM IeCATUIITD, 3 TAKOK Y CBIT/I1 IPUHIIUIIIB
€Bporeiicbkoi koMicii “3a JeMoxpartiio depes npaso” (BeHerificbka KOMicCist).

CdopmoBano pekomenpartii qjst Ykpainu, 3okpema: (i) moTouHy ribpunHy
CHCTeMy IpU3HAaYeHHsI/00PaHHS CYAIB i Jif04y IPOIeyPy KOHKYPCHOTO Bijl-
6opy ciiz 36epertw; (ii) MOTOYHUI MIANKC (TpeM €P-MiHICTpa) Pe3nuIeHTCh-
KOro aKTa IIpo IIPUSHAYeHHsI Cy/IiB OBUHEH 30epiratucs; (iii) kBaridikosa-
Ha OUIBLIICTD I TagMHe roocyBanHs (6e3 06roBopenHst) Ayist OOpaHHsI CyL/IiB
napJaMeHTOM MaroTh OyTH BBemeHi B KoHcTHTYIII0; (1V) ITOJIOXKEHHS IIIO/I0
IIPOIOBKEHHS CTPOKY TOBHOBa)KEHD CyI/iB MaloTh OyTH BHeceHi no Korcru-
Tywii; (V) mpoueaypa npusHaderHs/00paHHs Ma€ Oy TH JeTalbHiIle BUK/IaIe-
Ha B KoHctuTynii (abo nmpuHaiiMHi B IMIIJIEeMEHTAIIITHOMY 3aKOHOI[aBCTBl)
KOJIY M/IeThCS PO BUMOTH 1JIsI TpU3HAYeHHs/0OpaHHs Ha ITOCaly Cyi.

[Ii pekoMeHparii KOPUCHI IJIsI CTBOPEHHS B YKpaiHl TaKoi CUCTeMH IIpU-
3HavdeHHs1/06panHs cynaiB KCY, sxa 6 BifnoBigasa IpUHIIUIIAM €BPOIENCH-
KOTO KOHCTUTYIIIOHATi3My Ta BeHemiricbka KOMicist (@ TaKOX OITOCepenKOBaHO
BUKOHYBATH JIesIKi 3000B’s13aHHS, SIKMX BOHA BUMarasa). ba 6ibiire, yxBaieH-
HS Ta IMIIJIEMEHTaIlisl 3aKOHO/IaBCTBA IIIOJ0 IPOIleCy HOIIEePeTHbOrOo BinOopy
Ha OCHOBI OIIIHKHU iX T0OpOdYecHOCTI Ta mpodecilHNX HAaBUYOK BiAIIOBITHO
00 peKkoMeHpaliii BeHemificbkoi KOMICii TaKOXK [Ay»Ke HPaKTUIHO O3HaYa-
710 6 BUKOHAHHS OJHOTO i3 3000B’s13aHb, SIKi BOHA BUMaraja IOfI0 Ha/laHHs
YkpaiHi ctaTycy KaHgunara B €sponericbkuit Coros (mami — €C) (EHPIKE AJt-
BAHECI “TIPU3HAUEHHS/OBPAHHS CyiuB KoHcTutyiHoro Cyay ITATIT TA IESKI
PEKOMEHJIALUIT UL YKPAIHM ¥ CBITJII ITIPOTPECUBHOIO JOCBILY ITAJIIT TA IIPUHLIUIIIB
BEeHELIIAHCBHKOI KOMICI” [ THE APPOINTMENT/ELECTION OF THE JUDGES OF THE ITALIAN
CONSTITUTIONAL COURT AND SOME RECOMMENDATIONS FOR UKRAINE IN THE LIGHT OF
ITALY’s BEST PRACTICES AND THE PRINCIPLES OF THE VENICE COMMISSION] ).

Ha minmcraBi aHai3y HOJIBCBKOIO KOHCTUTYIIMHOIO 3aKOHOINABCTBA [O-
CIIipKeHi KBamiikallis KaHIUAATIB Ta Ipolenypa Binbopy cynnis Koncrury-
nittHoro Tpubynaiy ITonemi. Cynnis obupae Ceitm. Kannunartis mpomnonye
[Tpesunis Ceitmy a6o 50 merryTariB. KoHCTUTYLITHA periaMeHTaIlisl IOPSIIKY
obpanus cynnis Koncrurymiitnoro TpubyHany € HaBiTh Ha/ITO JIAKOHITHOO.
[TpoTe He BUKJIMKAa€e CyMHIBIB, III0 TaKa peTyJAllis HOIycKae BuOip i3-moce-
pen 6UIBIIOI KiTBKOCTI KaHAUAATIB. KOHCTUTYIIS TaKOXX He BU3HAYAE, SKOIO
OLIBIIIICTIO TOJIOCIB MAIOTh OyTH IIpOBesieHi BuOopu cyaniB KoncturymiitHoro
Tpubynany.
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BipnosinHo no Konctutynii 1997 p. cynni MaroTh BUPI3HATUCS IOPUTUIHU-
MU 3HAHHSIMU, 110 € IPUKIATOM “IOPUANIHUX TyCcTUX i’ . YnHHMI 3aKoH
Biz 2016 p. mpo cratyc cynaiB Koncruryniitnoro TpubyHnany nepen6adae, 1o
Il Cynjl IOBUHHI BIANIOBIIATH TUM CaMHUM YMOBaM, 110 U cynni BepxosHoro
Cyny ta Bummoro agmMinicTpatuBHoro cyny. Lle o3Havae, mo cyans: 1) noBu-
HEeH MaTH JIMIIIE [T0JIbChbKe TPOMA/ISTHCTBO; 2) He MO)Ke OYTH 3aKOHHO 3acy[-
JKEHUH 3a BUYMHEHHS YMHCHOTO 3JIOUHHY, IEPeCIigyBaHOro 3a MyOIiYHUM
0OBUHYBaYeHHSM, a00 3a yMUCHUIT (DIHAHCOBUIT 37I0YHH, 200 II[O/I0 SIKOTO He
YXBQJIEHO OCTATOYHOTO BHPOKY IIPO YMOBHE 3aKPUTTSI KPUMIHAJIBHOTO IIPO-
Ba/IPKEHHsI 32 BUNHEHHS YMHCHOTO 3JIOYUHY, IO IEePeCTiTy€EThCS 3a MyOITid-
HUM OOBUHYBa4YeHHSM, a00 YMHUCHOTO (piHAHCOBOTO 3JI0YMHY; 3) Mae OyTu
crapure 40 pokiB; 4) MaTH 6e3OTaHHUIT XapaKTep; 5) Ma€ 3aKIHYUTHU BUIILY
10puandHy ocBity B Pecrry6urinti [Tospima Ta MaTH CTymIiHb Marictpa abo oTpu-
MaTH iHO3eMHY IOPUIUYHY OCBITY, BU3HaHy B Pecry6urini [Tosbina; 6) BingHa-
JaTHCSl BUCOKUM pIBHEM IPABOBUX 3HAHb; 7) 3a CTAHOM 3/I0POB’SI IOBHHEH
OyTH 3IaTHUM BUKOHYBAaTH 00OB SI3KH CY/IIIi; 8) MaTU He MEHIIIE IeCSATH POKIB
CTaXy pobOTH Cymjelo, IPOKypopoM, rosoBoio I'erepanpHoi [IpokypaTopii
Pecniy6uiku [Tosbima, ii Billenpe3umeHTOM, palHUIKOM ab0 He MEHIIe JIecs-
TH POKIB 3aiiMaTHCs Ipodeciero agBokara, IOPUCKOHCYIbTa ab0 HOTapiyca
B [Tompmii; 9) He Moxe y 1944—1990 pp. ciry>kutH, pamoBaTa a6o OyTH CIIiB-
pob6iTHUKOM OopraHiB gepskaBHOI 6e3nexn. Cymnepedxu mono cxiany Koncru-
tymifiHoro TpubOynany B 2015 p. 3amovYaTKyBajJyd KOHCTUTYLIMHY KpU3Y
B [lospI1i Ta IpU3BeNIN 0O MaJiHHA aBTOPUTETY IIbOTO OpraHy. Y TPUBAIOYIi
OUCKYCII PO BIAHOBJIEHHS HOT0 KOHCTUTYLINHOI POJIl BIH MICTUTB, Cepe], 1H-
IIIOTO, IIPOIIO3HUIIIT IIIO/I0 3MiH y TOPSAKY oOpaHHs cynniB KoHcturyiitHoro
Tpubynany. [Tepim 3a Bce, MPOMOHYETHCSI PO3MIUPUTH KOJIO Cy6 €KTIB BUCY-
BaHHS KaHIW/IATIB, @ TAKOXX 0OMpPaTH CYAIiB OUIBIIICTIO B 3/5 rOJIOCiB 3a Ha-
SIBHOCT1 He MeHIIIe ITOJIOBUHU BiJl BU3HAYEHOI 3aKOHOM KIUJIBKOCTI JIeIyTaTiB
(Kmmvmroe CroTHITIKI “KBAJI®OIKAIIS KAHIUJIATIB TA TIPOLIETIVPA BIJIBOPY CYIIIIIB
Koucruryuminoro TpusyHAY TTospimr”).

HocinimxeHo ¢popMyBaHHS KOHCTUTYIIIITHOI IOPUCIPYAEHIIIl B YKpaiHi Kpi3b
IpU3My HALIOHAIBHUX OCOOJIMBOCTEN. Y3araJbHIOIOYN KJIIOYOBI IIpoOiIeMu
CTAaHOBJICHHSI KOHCTUTYLIMHOI IOPUCHpPYIeHIIl B YKpaiHi, MIIKPeCIIOETbCS,
1o cam KCVY He mocmiiras HaroouryBaTy Ha BayKJIMBOCTI CBOIX pillleHb IS
cTabUIBHOCTI (PYHKI[IOHYBaHHS KOHCTUTYIi#HOI cucTemu. [Tornpu 1ie, BBaskae-
MO, 1110 3HAa4YHa [0JIs IPOBUHU BCe-TaKM JIEKUTDh Ha aKaleMIuHIA NOKTPHHI,
SIKa MICJIA CTIIBKOX POKIB TaK 1 HE CIIPOMOIJIACh YiTKO BU3HAYUTU IIPIOPUTET-
HY POJIb OpraHy KOHCTHUTYIIMHOI IOCTHIII y 3abe3ledeHH] aKCiOJIOrigHOTO
3HadeHHs Koncrurynii. [lepionndHo BiABOAAYN IPYTOPSIIHY POJIb PillIEHHIM
KCY, moci nguckyTyrouu nNpo IOpUIUYHY OPUPOAY LMX PillleHb, aKaJieMidHa
HayKa CIIpUsijIa TOMY, 1110 sIK TpodeciiiHe cepemoBuIlle, TaK i TPOMaZICbKa Ty M-
Ka CIpuiiMa€ MOro AISUIbHICTh He AK BU3HAYAJbHY JJIS PO3YMIHHSA CYTHOCTI
KOHCTHUTYII], a SIK IIJOCh APYTrOpsigHe.
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XapakTepu3youn Cy4aCHHH eTan PO3BUTKY OMIIifTHOI KOHCTUTYIIIHOL
NOKTPUHHU B YKpaiHi, MOKHA KOHCTATyBaTH, 110 3arazom KCY chopmyBas me-
TOI[OJ'IOI‘I‘IHY Ta a1<c1onor1qHy OCHOBH CBOEI IopucnpyneHuu Ocob6auBoO 11iH-
HUMH 13 TIOTLSITY aKCI0JIOTIYHOT HAITOBHEHOCTI BUIAIOTHCS OCTaHHI le.IeHHH
yxBazeni KCY Bie micist mogaTKy MoBHOMAcCIITaOHOI 30poitHOI arpecii Pocii
IpOTH YKpaiHW, B AKMX YITKO apTUKYJIIOETHCA HA KOHCTUTYIIIAHUX IIHHOCTAX
1 ixupoMy ¢pyHmamenTanbHOMY Xapaktepi (FOpiit barapam, OnEHA BoPUCTAB-
CbKA “KOHCTUTYILIMHA IOPUCIPYIEHIIA (O®IIIMHA KOHCTUTYLIMHA TOKTPUHA)
B YKPATHI: [TPOBJIEMU CTAHOBJIEHHS TA HATIPIMU PO3BUTKY ).

3’s1COBaHO CYTHICTh KOHIEMIN{ KOHCTUTYLINHOI HAI[IOHAIBHOI iMeHTHd-
HOCTI Ta BUOKPEMJIEHO IIUPOKUH 1 By3bKUU MIIXOAU 10 TIyMadYe€HHS KOHCTH-
TYLIMHOI iIeHTUYHOCTI. Y IEpIIOMY BUIA/Ky, TOOTO y IIMPOKOMY CEHCI,
UIeTbCcsl PO CYKYIHICTb I€BHUX NPUHIUIMIB, IHCTUTYTIB 1 TpajMIIii, sKi
JIe)KaTh B OCHOBI HOPMOTBOPYOI Ta IIPAaBO3aCTOBHOI AISUIBHOCTI. 3a By3bKOTO
MiIXOAYy BOHA O3HAYa€ HASIBHICTh HE3MIHIOBAHUX I0J0KeHb OCHOBHOrO 3a-
KOHY. YCBIIOMJIEHHSI CYTi KOHCTUTYIIMHOI HAIlIOHAJBbHOI 1IEHTUYHOCTI Ma€
Ba)KJIMBE 3HAUYEHHS IIPU BHECEHHI 3MiH 1 flonoBHeHb N0 KoHcrurymii, amxe
caMe IIPUHIIHAIL, IO JOCII/KY€ETHCS, CIYTY€E IEBHUM 3alI0OODKHUKOM, JIi€, TaK
6 MOBUTH, SIK OXOPOHEIIb, SIKAI CTOITh Ha 3aBaJli HAMaraHHsIM ITI€BHUM IH-
HOM BUKPUBUTH 4YM MIAMIHUTHU IOHSATTS, BIIOKPEMJIIOIOYM Ti 3MIHH, SIKI €
NPUUHATHUMU JIs1 HAIIIOHAJIBHOI IPAaBOBOI CUCTEMH, Bifl THX, SKI MOXYTb
BUSABUTUCS PYUHIBHUMM JJIS Hel.

Kareropiss KOHCTUTYLIHOI HAallIOHAJIBHOI 1IEHTUYHOCTI Il YKPAiHChKO-
ro KOHCTUTYIIMHOTO IIpaBa € BIAHOCHO HOBOIO, BOJHOYAC BOHA IIOIIMpPEHA B
€BPOIIEIICHKOMY ITIpaBl, lepefyciM 3aBasiku npaktuill Penepanbaoro Koncru-
tynifitnoro Cyny Himeuunnu. 3okpema, opraH KOHCTUTYLIHHOI IOPUCIUKIILL
Himewqunnu depes 3acTepeskeHHs ‘BIYHOCTI” PO3POOUB JOKTPUHY KOHCTH-
TYHitHOI imeHTHYHOCTI. 3i cBoro 60Ky Koncruryuiauit Tpubynan [Tonbimi
BU3HaYae ileHTHaHICTh KorcTuTyii Pecriy6iiku [Tosbima yepes “Hernepenani
[TOBHOB&)KEHHSIMU OPTaHiB JIep)KaBHOI BIaau , SIKI BU3HAYEH] PI3HUMU TI0JI0-
xeHHaMu OcnoHoro 3akony. Koncruryniiinui Cyn Itamnii po3ymie KoHCTH-
TYUifHY iIeHTUYHICTh Yepe3 KOHIEMIII0 KOHTPMeX ab0 KOHCTUTYIIIHUX
KOPIOHIB. B OCHOB1 JOKTPUHU KOHCTUTYLIMHOI IIeHTUIHOCTI JISKUTD HaIli0-
HaJIbHUU acleKT abo HalioHajabHa camoimeHTUdIKAIlis TeBHOI MOTITUIHOI
Halii Ta geprkaBH, 1110, 3BICHO, MAa€ OCHOBOIIOJIO)KHE 3Ha4eHHs. [IinrpyHTsIM
HaIllOHAJIbHOI KOHCTUTYIIMHOI 1IEHTUYHOCTI BBAXKAETHCS ifiesl MOJITUYHOI
HAIIii SIK CTIMKOI CIIUIBHOTH JTIOMIEH, 1110 iICTOPUYIHO CKJIaIacs, BHHUKIA Ha 0a3i
CIIUTBHOCTI MOBH, €MUHOI TEPUTOPii, EKOHOMIYHOTO JKUTTSI 1 ICUXIIHOTO CKJIa~
Iy, SIKA¥ IIPOSIBJISIETHCS Y CIIUIBHOCTI KYJIBTYPH ¥ fepskaBu. Came 1€l aCTIeKT
PO3YMIHHSI KOHCTUTYLIMHOI IIEHTUYHOCTI OyJI0 HEIIOJaBHO BIIepIiie BU3Ha-
Ho KCV, xonu BiH cpopmysioBaB BiANOBIIHUI TEPMiH y PIllleHHI Y CIpasi
3a KOHCTI/ITYHiﬁHI/IM MOIAaHHAM 51 HapomHOro Jenyrata YKpaiHu mono BIJI-
nosigHocTi KoHcTHTy1il YKpainu (KOHCTUTYLIITHOCTI) 3aKoHYy pralHI/I Hpo
3abe3neueHHs QYHKIIOHYBaHHS YKPaiHCbKOI MOBH sIK JieprkaBHOI . CaMe 3Mi-
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Ha Jep>KaBHOI MOBHOI HOJIITMKM YKpaiHU Ta Taka popuaudHa nosuilis KCY
3 MOBHOTO IUTaHHSI (YKpaiHChKa MOBa SIK Jiep)KaBHa € BOTHOYAC 3aCaTHUIOI0
KOHCTUTYI[IMHOIO LIHHICTIO, MUTOMOIO O3HAKOIO 1 KJIIOYOBUM YHHHHUKOM
€MHOCTI (cOOOpHOCTI) YKpaiHChKOI Iep)KaBU Ta HEBIIAUIBHOI YaCTUHOIO ii
KOHCTUTYIIITHOI iIeHTUYHOCTI) MPOJUKTOBAHI BillCEKOBOIO arpeci€io Ta OKy-
nariero ykpaincbkux 3emenb apmiero Pocivicbkoi @epepanii (TETIHA ClHBKO,
€Brennt TKAYEHKO “I'APAHTYBAHHS KOHCTUTYIIMHO! HALIOHAJIBHOT INEHTUYHOCTI
OPTAHAMU KOHCTUTYLIMHOTO KOHTPOJIIO”).

[HCTHTY T IHANBINYaTbHOT KOHCTUTYIIAHOT CKApTH, 3 SIKOIO Oy b-sIKa ocoba
MOJKe 3BEPHYTHCS 10 KOHCTUTYIIIHOTO CY/y, CTBEPIUKYIOUH, IO SIKECh i3 i
IIpaB TOPYIIIEHO aKTOM [iep)KaBHOI BJIajH, iCHy€ y 6araTbox KpaiHax CBiTY.
Koucruryniitna mifcyHicTs He MOXKe 6YTI/I BiTHECEHA O CUCTEMU 3BUYAN-
HUX CYZIiB, TOMY B IeMOKPaTUYHIi ep>KaBl FapaHTOBAaHA KOHCTUTYIIIEI0 MOXK-
JIUBICTh 3BE€PHEHHS I'POMAJsiH 10 KOHCTUTYLIMHOTO Cylly € OJHIEIO 3 OIOP
B 1/IeMiHI} apXITeKTYypl IOCTHUIII], 3aCHOBaHIl Ha BEpXOBEHCTBI IIpaBa. [HCTUTY T
KOHCTUTYIIINHOI CKapTy € BKpall BOKJIUBUM K 3 HOMISY IapaHTINl IpaBo-
BOI JIep>KaBH, fK 1 3 60Ky [OBIpU TPOMAISH IO AepsKaBHOI BJIafu. 3BUYAHO,
IJIsT HaaHHS e(beKTHBHo'l' IIPaBOBOI JOIOMOTU KOHKPETHOMY I'POMaJIsSHI-
HOBI Ha#Kpallle, 1100 BiH Mir cam 3BepHyTHCs 10 KoHcTuTyniiiHoro cyny i He
yu1ie 0619HO, TOJAI0YY II030BYU YU CKAPTH /10 CYAY, SIKUI 32 CYMHIBIB 11070
KOHCTHUTYIIHOCTI HOPM CaM 3BepHeTbcsI 1o KoHcTuTy1ifiHOTO Cyny y coci6
HOPMOKOHTPOJIIO. 3pO3yMLJIO, III0 IPH IFOMY HeOOXiTHO IepenOaynTH I1eBHI
¢dbinbTpHy, 1106 He NOMYCTUTH Iapali3aliio AiSUIBHOCTI Cyoy BHACTIIOK HOTO
nepeBaHTaXeHHs. JJOCIKeHO 0COOIMBOCTI IPOBAIKEHHS 38 KOHCTUTYIIIH-
HOIO cKaproio y ®efepasbHOMY KOHCTUTYILITHOMY cyni HiMeuunnu, Mae Ha-
GaraTo OuTbIlle 3HAYEHHS, HDK y 3eMEJbHUX KOHCTHTYHiHUX cymax (Kopr
[Tynenbka “KOHCTUTYHIVIHA CKAPTA B HIMEUUMHI: TIPOIIECYAJIBHI ACITEKTH ).

ExoHoMiuHa cBOOOa HE 9acTO € IPEAMETOM JOCTII)KeHb BYCHUMU-KOH-
CTUTYILIIOHAJIICTAMU, OHAK CUTYyallisl JOKOPIHHO 3MiHmiacs, koau y 2020 p.
niciag nomupenHs Bipycy COVID-19 nepKaBHI OpTaHU BXKWJIM PI3HOMAHIT-
HUX 3aXOJliB (30KpeMa 3aXoIyl II0J0 OOMEeKeHHS eKOHOMIYHOI JIisTIbHOCTI)
3 MeTOI0 3armobiraHHs MOIINPEeHHIO BIipycy. Yci 11i oOMexeHHsT cBOOOIU TOC-
MONAPCHKOI MISTTBHOCTI 3aBIaIM BeTMKUX (PIHAHCOBUX BTPAT, IO IMPU3BEJIO
IO aKTHBHOI JUCKYCII CyCIIJIbCTBA Ta IIPAaBO3HABIIIB: 14U 3axuiae Koncrury-
uitani Cy[ IisUIbHICTH Cy0 €KTIB rocriofiapioBaHHsI? Leil BayKKUil eKOHOMiY-
HUI Iepiofi 3MYCHUB CYCIIUIBCTBO 3rafjaTH IIPO Te, III0 eKOHOMiuHa cBoOoma
Mae OyTH KaTeropiero BUHATKOBOI BasKJIMBOCTI, OCKUIBKY CTBOPIOE YMOBH JIJISI
ICHYBaHHS BCbOTO CyclubHOro japay. Haronomeno, mo y JIntsi, 4K 1 B 1H-
IIIUX [TOCTPA/ITHCHKUX JIep>KaBax, PO eKOHOMIYHY cBOOOIYy 3a0yyin Ha ITOHA/T
50 poxkis. [licist BimHOBIEHHS He3aneXHOCTI JIutBu Ta yxBaseHnHs KoHcru-
TyLii eKOHOMiIYHa CBOOOAa IPUBATHOI 0COOU 3HOBY CTajla KOHCTHUTYIIITHOIO
ninHicTIo. Tomy nepen Koncrutynifiaum CyoM IIOCTajao cepio3He 3aBlaH-
HS 100 PO3poOJIeHHsT KOHIIEIIIIT Ta MeXaHi3My 3aXHCTy Iii€i cBobonu. [lo-
CITiI’KeHa KOHCTUTYIHA fopucnpyneHnis, cdopmoBana KoHcrurymirtHum
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cynom JlutoBchkoi Pecniy6miku mpotsirom 30 pokiB y cdepi eKOHOMITHOI
cBo6ozu. AHai3 i€l CyIOBOI IPaKTUKYU ITOKA3aB, 110 B IIepIIle JeCSATUTITTS
He3aseKHOCTI JInToBchKO1 Pecry61iku cBo60/1a €KOHOMITHOT TisSTTBHOCTI 0CO-
611BO 3a0X04yBasach KOHCTUTYIIMHUM CyJOM 3 METOIO SKHAHIIIBH/IIOTO
CTBOPEHHSI OCHOB PUHKOBOI eKOHOMIKH. [1i3HinIe ocHOBHOIO MeToI0 KoHCcTH-
tyuiitHoro Cyny 6yno 3abesledeHHs eHepreTHYHOI He3aJeXXHOCTi JIuTaw,
a B TpeTe JEeCATIUIITTS He3aJIe)KHOCTI KOHCTUTYIIIIIHA IOPHUCIPYIEHIIis Bce
6ibIlIe aHAII3yBaia MOXJIMBOCTI HOIIYKY 6ajlaHCYy MK BUMOTaMU OXOPOHU
3[0POB’sI Ta HABKOJIUIITHBOTO CEPEIOBUIA i eKOHOMIYHOIO CBOOOI0IO (ATHE
FOmkeBruIyTE-ButieHE “CynoBa 1PAKTHKA KoHctutyumwiHoro Cyny JIMTOBCH-
KOl PECHYBJIIKM 1OAO CBOBOAM EKOHOMIYHO! JISIBHOCTI” [THE JURISPRUDENCE
OF THE CONSTITUTIONAL COURT OF THE REPUBLIC OF LITHUANIA RELATED TO FREEDOM
OF ECONOMIC ACTIVITY]).

OcTaHHIMEU POKaMH PO3BUHYBCSI BCe OUIBII TPAaHCHAIIOHATbHUM KOHCTH-
TYHIHHAN AUCKYypC. Yce JacTille KOHCTUTYIINHI CyqUu IMOCHIAIOThCS Ha pi-
IIIeHHsI Ta MIPKYBaHHS 1HIIMX CYy[IB IIIOJ0 KOHCTUTYIINHUX NPUHIIUIIB He
3aBJK/IM JUISI TOTO, 11100 ITOTOAMTHCS, @ PaillIe ISl TOTO, 100 BiITOYUTH Ta 110~
KpaIIUTH PO3YMIHHSI OCHOBHMX HOHSTb, TaKl SIK JIIOJChKA T'iIHICTD, PIBHICTD
i cBO6O/Ia B CYYaCHOMY KOHTEKCTI. Taki /1iaJloru MOTEHIITHO PO3IINPIOIOThH
MOYKJIUBOCTI CYIIiB.
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KOHCTUTYLIOHAJII3M B YMOBAX BIVIHI:
IIUTAHHA LHIHHOCTEMN, ITPAB TA IIEHTMYHOCTI

AHOTAIIIA. Y CTaTTi 37AiMCHEHO KOMIUIGKCHHUII aHAli3 MeXaHI3My (YHKI[IOHYBaH-
HsI KOHCTUTYIIFTHOTO IIPAaBOIOPSIIKY B YMOBAaX BOEHHOTO CTaHy, 30KpeMa THX 3aC00iB
i cr1oco0iB, 3a TOIIOMOTOIO SIKUX BiH MO>Ke 3aXUCTUTU KOHCTHUTYIIIFHI IHHOCTI, IIpaBa Ta
IIeHTUYHICTD Bifl BHYTPIIIHIX 1 30BHIIIHIX 3arpo3, a TAKOK 3alIPOIIOHOBAHO IMPAKTUYHI
peKoMeHIaii 3ao6iraHas MO>KJIUBOI 1HBOJTIONIi KOHCTUTYIIIOHATI3MY B IICISIBOEHHUI
nepion.

ABTOP BBaKae, 110 MICISA ITUPOKOMACIITaOHOTO BTOprHeHH: Pociitchkoi emepariii Ha
TepUTOpil0 YKpaiHHU, IpaKTUYHA [TapagurMa yKpalHCbKOrO KOHCTUTYIiOHAII3My Halyna
HOBUX puc. [To-nepire, 1e 3MiHa iIe0IOTIYHOI CKIag0BOI 3MICTY KOHCTATYIIIOHAJII3MY —
KOHCTUTYLINHOI MPaBOCBIIOMOCTI y OiK MigHEeCeHHs HaliOHAJIBHOI imei, HalioOHaJIbHOI
IIeHTUYHOCTI Ta YTBepI KeHHs HaI[lOHAJIbHOI TIMHOCTI yKpaiHIiB. BogHOUYac B ii OCHOBY
MIOKJIaZleHa €BPOIefiCbKa MOJEeIb KOHCTUTYIIIOHAII3MY, sSKa BIATIOBi/lae 3aTajabHOJION-
CbKHM ILIHHOCTSIM, II€PeLyCiM JIFOJCHKIN IiTHOCTI Ta ¢BOOO, SIKi € HE3MIHHUMHY HaBiTh
B yMOBaX BOEHHOTrO cTaHy. ITo-mpyre, 1e 3MiHN (YHKI[IOHAJIBHOIO MEXaHI3MY KOHCTH-
TYLIOHAJI3MY, III0 3yMOBJICHI HEOOXIMHICTIO 3a0e3edeHHs] OpraHaMu IyOIiYyHOI BiIafiu
6aaHCcy MK 6e3IeKOI0 1 CBOOOIOI0 TPOMAJISIH 3 HEYXUIbHUM JOTPUMAHHSIM OCHOBOIIO-
JIO)KHUX TIPaB 1 CBOOO] JTIONUHY, sIKi He MOXKYTh OYTH 0OMeyKeHi HaBiTh B YMOBaX BIlHU.
[To-TpeTte, GopMyBaHHS HOBOI iTEHTUIHOCTI HABKOJIO HOBOI (MICISIBOEHHOT) KOHCTHUTY-
1ii, sIKa Ma€ CTaTH BUPA30M Hajlii BCbOTO YKPaiHCBKOTO HAPOIY Ha CBOE TifIHE TIOTITHIHE
Ta COIliaIbHO-eKOHOMIYHE MafiOyTHE B 00 eqHaHiil €BpOIIi.

ABTOp CTaTTI CTBEPIIKYE, IO BilfHA B YKpaiHI Ma€ SICKPAaBO BUPAKEHHUI €K3WCTEH-
LIHUN XapaKTep, OCKUIbKH 6e3M0CepeIHbO CTOCYETHCS BUOOPY MaiiOyTHHOTO KO>KHOTO
YKpaiHIls Ta yKpaiHCBKOI MOJIITUYHOI Hallii 3arajoM. Y Ii#l BiliHI yKpaiHIIi 3aXUIIAIOTh He
JINIIIe CBOE IIPABO Ha ICHYBaHHS K OKPEMOTO €THOCY, a 1 3araTbHOJIIO/IChKI, EBPOIEHCHKI
LIHHOCTI, 5K Bifo6paxeHi B Koncruryii Ykpainu — mepemycim ifero cBoboau Ta memo-
Kpatii. €Bponericbkuil BUOIp YKpalHCBKOIO Hapony € pedyinbraToM IlomapaHdeBoi pe-
Bouttontii Ta PeBosomii I'igHocTi. Lle#t Bubip 3ayuIInBCs HE3MIHHUMU 1 B YMOBaXx BiffHH.
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Biramiit Kosaapuyk

B ymoBax BiffHU JIETITUMHICTD 3aCTOCYBaHHS OpraHAMHU JIep>KaBHOI BJIAIHU eKCTPaop-
OUHAPHUX 3aXO[IB JISKUTh Y JBOX IUIOIIMHAX: ITO-TIepIile, TaKi 3aXOU MaloTh OYTH He-
BIIKJIA[IHUMH Ta yCyBaTH 3arpo3y KOHCTUTYIIIITHOMY ITOPSIAKY, 30KpeMa JKUTTE3NATHOCTI
Hanii y pasi 30BHIMIHBOI arpecii; mo-apyre, MiASBITHICTH 1 MIIKOHTPOIBHICTD YPSIAY, SIKA
BKJIIOYA€ CYHOBUH 1 UBIIPHUNA KOHTPOJIb. Y TaKiil CUTyallii BaKIUBOIO € IHCTUTYIIIIIHA
3MATHICTH Jiep)KaBU 3abe3meunTH mpaBa Ta cBobomu rroguHu. Ocob6nmBa poib MOKIIA-
Ia€eThCsI Ha CYIOBY BJIAMy, sIKa TOBUHHA 3a0€3MIeINTH HEBITIYKyBaHe, HEBil €EMHe IIPaBo
JIIOIVHYU Ha BUIBHUM JOCTYII JIO IPaBOCY/isl. Y CTATTi aKIeHTYETHCS yBara Ha 3HaYeHH]
Koucruryuniinoro Cyny YKpaiHu Ta iHCTHTYTiB TPOMaJITHCBKOTO CYCIUIBCTBA B 3abesIre-
YeHHI ITpaB JIIOJUHN B eKCTPAOPIUHAPHUX YMOBAX.

Takok 3BepTaeThCs yBara Ha Te, 110 (POPMYBAHHS YKPAiHCHKOI MOTITHYHOI Hamii
y HiC/ISIBOEHHUI Iepiof] IOBUHHO BifGyBaTUCSI HABKOJIO HOBOI KOHCTHUTYLII. BoHa moBuH-
Ha CTaTHU PeaJbHUM CYCIITBHUM JOTOBOPOM YKPaiHCBKOT'O HapoAy — IPOMAJsH YCiX Ha-
1I0HAJIBHOCTEH, SIKI Mifl 9ac BIMHU He BIAMOBIJINCS Bifl CBOTO I'POMAJISHCTBA 1 TUMU, XTO
ITiCJIsI BITHU HOro HaOyB Yepe3 CBOTO BOJICBHSIBJIIEHHS. B OCHOBI IIbOr0O IOrOBOPY MalOTh
6yTH NOKJIafeH] TPY BU3HAYAJIbHI IIIHHOCTI KOHCTUTYLIOHATI3MY — cBoOOIa Ta rigHIiCTh
ocobu, caMOOYTHICT Ta TiTHICTH Hallil, BEPXOBEHCTBO KOHCTHUTYIII Ta HOPM MIKHApoOn-
HOTO TIpaBa. BoHM MaloTh 3HANTH CBOE BimoOpakeHHs v [Tpeambysi Koncturyii Ykpai-
HH, IKa CTAHOBUTb OCHOBY KOHCTUTYIIIHOI iIeHTUYHOCTI.

KJI04OoBI CIIOBA: YKpaiHCbKMI KOHCTHTYIIOHAJII3M; BiffHa; BOEHHMI CTaH; IIIHHOCTI;
IpaBa JIIOAWHY; HAI[IOHAJIbHA Ta TPOMAJISHChKA 1IeHTUYHICTh; KOHCTUTYIIINHA ITeHTHY-
HICTb.

KoHcTutynionamism € 6e3cnipHuM HanOaHHSIM CY4YacHOI €BPOIEMCHKOI
nuBinizamii. [le moiTHKO-TIpaBOBe SIBHIIE, CYTHICTH SIKOTO 0e3MOCepeHbO
OB sI3aHO 3 OOMEeXeHHSIM JIep)KaBHOI BJIAIM B iHTepecax rpOMasiCbKOro CIIo-
KOIO Ta 3aXUCTY IIpaB JIIOJUHH B MeKaX YMHHOI KoHCTUTY L. [le siBuIIe yoco-
6JII0€ IIeBHY i€EpapXilo I[IHHOCTEl, B OCHOBY SIKUX IIOKJIAaTIeHO JIOIChKY TiIHICTD
i cBobony. Koncturymionanism Bkiaodae y cebe Habip OYiKyBaHb, IIOB SI-
3aHUX 13 MOBEIIHKOIO JIETITUMHOI BJIaJIU, TOZl K KOHCTUTYIIS € IOJITHUKO-
IIPaBOBUM KOHCTPYKTOM. KOHCTHTYIIis SIK OMUH 3 OCHOBHUX aTPHOYTIB KOH-
CTUTYLIOHAJI3MY BifoOpa’kae MPaBOCBIIOMICTD HOCISI yCTaHOBYOI BJIan (Ha-
pony), CYCIJIbHUI KOHCEHCYC MO0 COIiaJIbHUX IIIHHOCTE, sIKi 3abe3redy-
IOTBCSI BCTAHOBJIEHUM IIPABOIIOPSIAKOM.

CyvacHuU# yKpaiHCBKHII KOHCTUTYLIOHAJII3M B YMOBaX BOEHHOTI'O CTaHY,
BBeleHOro Ykaszom [Ipesumenta Ykpaiuu Binm 24 miororo 2022 p., HabyBae
neBHUX Monudikamii'. Tak, 06’€KTUBHI BOEHHI 3arpo3u 00YMOBIIIOIOTH TaKi
3MIHM HMOTO NMpaKTUYHOI mapagurmu. Ilo-mepure, e HEOOXIMHICTD YIOCKO-
HaJIEHHS 11€0JIOTIYHOI CKIaloBOi 3MICTY KOHCTUTYILIOHAII3MY — KOHCTHUTY-
I[IfTHOT IPaBOCBITOMOCTI y OiK IiIHeCeHHsI HAI[IOHAJIBHOI i/lel, HallloHAIBHOT
II€HTAYHOCTI Ta YTBEPIKEHHS HALIOHAJIBHOI TMIHOCTI yKpaiHiiB. BogHovac
Cy4JacHa IapagurMa YKpaiHChKOTO KOHCTHTYIIOHaNi3My cdopMoBaHa Ha
NPUHLMIIAX, SKI BIIIOBIJAIOTH 3aTaJbHOIIOICHKAM Ta €BPONENCHKUM IIIHHO-

' A Kpycsn, ‘CyvacHuil yKpaiHChbKUIT KOHCTUTYLIOHQII3M B yMOBax BOeHHOro crany (2022) 3 Ekcmepr:

TapafiuTMH1 IOPUANIHIX HayK 1 Jep>KaBHOTO YIpPaBIiHHEA 12, 22.
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CTAM, 5Kl € He3MIHHUMH HaBITh B YMOBaX BOEHHOTO cTaHy. [lo-npyre, e 3Mi-
HU QYHKIIIOHAJIBHOTO MEXaHI3MY KOHCTUTYIIIOHAJII3MY, 1110 3YMOBJICHI HE06-
XigHICTIO 3a6e3MedeHHsI OpraHaMy IyOIidHOI Bragy 6amaHCy MK 6e3IeKoIo
i cBOOO0I0 TPOMAJISIH 3 HEYXMJIBHUM JOTPUMAHHSIM TPOMA/STHCBKUX (KOH-
CTUTYLIIHUX) IIPaB 1 CBOOON JTIOIMHH, SIKi He MOKYTb OyTH OOMesKeHi HaBiTh
B eKCTpaopauHapHUX yMoBax. [To-Tperte, GoOpMyBaHHS iIeHTUIHOCTI HAaBKO-
JI0 HOBOI (IiCJITBOEHHOI) KOHCTHUTYIII], SIKa Ma€ CTaTU BHPa3OM HaJil BCbOTO
YKpaiHCBKOTO Hapody Ha CBOE TiflHE IOJITHYHE Ta COLIaJbHO-€KOHOMIYHE
ManbyTHE B 06’ €lHaHII €BPOIIL.

[IuTaHHA KOHCTUTYIIOHAII3MY 1 IOTO IIPOSIBIB B €KCTPEMAJIBHUX YMOBAX,
30KpeMa B II€piofi BOEHHOTO CTaHy, HEOJHOPA30BO CTaBajO NMpPEAMETOM JIO-
CITIIKeHHsT y9eHuX y cdepi CyCHiIbHO-TYMaHITapHUX HayK: IPaBO3HABIIIB,
IIOJIITOJIOTIB, comiosioriB. OfHUM 13 MepHIuX I0 TeMy po3BUHYB y 1937 p.
y cBoemy ece “BorioBHuYa ieMOKpatist Ta pyHIaMeHTaIbHI IpaBa’ HIMeIlb-
KW TOJTiTONIOr Ta KoHCTUTYHioHAIICT K. JIboBeHIITaiH?. 3rofoM 1o miei mpo-
6iemu 3Bepranucs Taki BueHi: 0. labepmac, A. Illatio, E. [Tosuep, A. Bep-
Mmione, fI. Posmait, P. Anpbept. Ilicns mmpoxomaciiTabGHOrO BTOPTHEHHS
Pociiicpkoi @enepanii (mani — PP) Ha TepuTopito YKpaiHW MUTaHHS 3aXUCTY
KOHCTHTYIINHUX I[IHHOCTEH, IIPaB Ta IIEHTUYHOCTI 3HAUIILIN CBOE BifoOpa-
JK€HHS Y HayKOBMX JIOCIIIPKEHHAX YKPAiHChKUX y4eHUX, 30kpeMa: O. Bonan-
HikoBa, M. Baitmyparosa, 0. bapa6amra, O. bopuciascbkoi, M. Koswob6pu,
A. Kpycsn, I1. Cremtoka, M. CaBuuHa.

METOIO JIOCTIIKEHHSI € HAyKOBHUI aHali3 MeXaHi3My (YHKIIIOHYBaHHs
KOHCTUTYIIIHOTO IIPaBONOPSAKY B yMOBaX BOEHHOTO CTaHY, 30KpeMa TUX
3ac00iB 1 Cr10CO6iB, 3a IOITOMOTOIO SIKUX BiH MOYKe 3aXUCTUTH KOHCTUTYIIHI
I[IHHOCTI, IIpaBa Ta 1JeHTUYHICTD Bifl BHYTPIIIHIX 1 30BHIIIHIX 3arpo3, a Ta-
KOK BUPOOJIEHHS MPAKTUYHUX PEKOMEHMAIIIN 3am00iraHHs MOXIJIMBOI iHBO-
JIOLII KOHCTUTYIIOHAII3MY B IICIABOCHHUMN IIE€Piof,.

[Tpobaema miHHOCTEH Ta i 3HAYEHHS VIS JTIOAWHY Bilirpae BU3HAYAJIbHY
POJIb ST KOKHOTO coliyMy. lle MOBHOI0O MIpOIO CTOCY€ETbCS YKpaiHU, sIKa
BIIPOJIOBX CTOJIITh c(popMyBasia BIACHY CHUCTEMY 3HAUYIIUX JUIsI YKpaiHCh-
KOTO Hapojy Iteil Ta 3aco6iB IX MOCATHEHHS. SIK CBITYUTH MOCBIZ icTOPpIi,
JIIOJY TUHYTh He TaK 3a BJIACHI IHTEPECH, SIK 3a IIHHOCTI, ICKPaBUM 4€PrOBUM
Hi/ITBEPIKEHHSIM 4OMY CTaja repoidHa 6oporbba 36poitHux Cui YkpaiHu
1 BCbOTO YKPaiHChKOTO HAapony MPOTH BilicbKOBOI arpecii PO.

B yMOBax BOEHHOTO CTaHy IIpo6iieMa IIHHOCTe ! BiTIyBA€THCSI 0COOINBO IO~
CTPO,aJKe caMe BiiTHa 1a€ 3MOTY IIePEeBIPUTH CIIPaB)XHICTh OO PaHUX IIIHHOCTEN
1 TOTOBHICTh TPOMAJISIH Ta JeprKaBHOI BJIAH IX JOTPUMYBATHUCS 1 3aXUIIATH’.
Y TakMX eKCTpeMaJbHHX CHTYaIlisiX OCOOJMBY POJb BimirparoTh IyXOBHO-

2 KLoewenstein, ‘Militant Democracy and Fundamental Rights’ (1937) 31 American Political Science Revue 417.
> M Kosiobpa, ‘LIiHHOCTI KOHCTUTYIL{OHQIi3My Ta MeXi ixHbOi TpaHcdoOpMmalii B yMmoBax BiliHN,
Koncmumyuionanism 6 ymobax Gitinu: 36ipHux mamepiani6 yuacnuxi6 YemBepmoi mixnapooHoi HaykoGBo-

npaxmuunoi kongepenyii (2022) 31, 40.
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MOpaJjbHI HIHHOCTI, @ caMe: MaTpPiOTU3M, TOTOBHICTb /10 CAMOIIOKEPTBH 1 Te-
pOi3M y 3aXHCTi [ep;KaBHOTO CyBepeHITeTy Ta TepUTOPiaibHOI HIIICHOCTI,
a TaKOXX IHIIUX HafmOaHb KOHCTUTYIIOHATI3MY. BoHM cTanu npiopureTHUMEI
IICJISL TOTO, SIK 17Ie0JIOTH PAIlIU3My 3allepedniin caM (aKT iCHYBaHHs YKpaiH-
I1iB SIK HAIlil, IIPO 1110 HEOJHOPA30BO OYIIO MIPOTOJIONIECHO SIK Ipe3ueHToM PO
(ma 3aciganHi [lep>kaBHOI nymu y 2005 p. Ta MIOHXEHCHKil 6e311eKOBii KOH-
dbepenmii y 2007 p.), Tak i imeonoramu “pycbkoro mipa”. KBiHTeceHIi€0 TaKoi
imeostorii crayna my6uikaris y pociiicbkomy Bupauai “PIA Hosuuu” omnoro
3 KpemutiBcbkux nositrexHonoris T. Cepriitnesa mix zHazsoio “Illo Pocis mo-
BUHHA 3p0oOUTH 3 YKpaiHOIO”, sIKa € CBOEPIMHUM IPOIPAMHUM JIOKYMEHTOM
PAIINCTIB OO0 FeHOUHUAY YKPaiHCBKOTO Hapoxy.

Odiniiiny ominky imeostorii pammsmy jpaina BepxoBua Pama Ykpainw.
2 tpaBus 2023 p. Ilapnament yxsanus [locranoBy “Ilpo 3asBy Bepxos-
uoi Pamu Ykpainu ‘TIpo BUKOPUCTaHHS MONITUYHUM PEKUMOM POCIFICHKOT
deneparii imeosnorii pammsmy, 3acyI)KeHHsI 3acaj i MPAaKTUK PAIIN3MY SIK
TOTJIITAPHUX 1 JTIOJUHOHEHAaBUCHUIBKUX ‘. BOHa JacTh 3MOry BH3HAYHTH
¢opmu arpecii PO i cnonykaTuMe iep>kaBH CBITY 10 3aCyKeHHS il ITOJIITUKH,
SIKA IPU3BOAUTH O BYNHEHHSI BOEHHUX 3JI0YMHIB Ta T€HOIIUAY YKPaiHCHKO-
ro Hapony. 3rilHoO 13 3asBOI0 O3HAKaMHM palIU3My € MUIITapu3M, KyJIbT 0CO-
6U OYITPHUKA Ta CAKpaTi3allis IHCTUTYTIB Iep>KaBU, CAMO3BeIMIyBaHHS PO
Jepe3 HACWJIbHUIIbKE IPUTHIYEHHs Ta/ab0 3alepedeHHs iCHYBaHHS iHIIIHX
HapOJIiB, HAaB SI3YBaHHS 1HIIIUM HapoJaM POCIIIChKOI MOBH Ta KYJIbTYPH, IIPO-
MaryBaHHs iieil “pycckoro mipa”, cucTeMaTUYHe MOPYIIeHHS HOPM 1 MPUH-
IIAIIIB MDKHAPOJHOTO IIpaBa, CYBEPEHHUX IIPaB IHIIUX JIeP>KaB, IXHbOI Tepu-
TOpPiaJIbHOI IUIICHOCTI Ta MKHAPOJHO BU3HAHUX KOP/IOHIB, HETOTPUMAHHS
NPUHITUITY He3ACTOCYBAaHHS CUJIXA YU IIOTPO3U CUJIOKO, T 1HIIII.

Biitna B YkpaiHi 3aBjiana 3Ha4HUX 11pobiieM y cpepi peasisarii rpomMazsii-
cbKHUX IpaB. Pocig BuMHMIA arpecito npotu YKpainu B 2014 p., po3modas-
U OKyHa1iro ABToHOMHOI Pecrry6itiku Kpum ta micra CeBacronons. Yepes
IIeB’sITh POKIB 30poiiHa arpecist Habysa HOBUX MaciITabiB Ta CIPUYUHUIA
HalMacoBiIlle ITepeMillleHHs HaceJIeHHs 3 JaciB Jpyroi cBiToBoi BiitHU. Tika-
109H Bif 60MOBUX [iff, MUIBFIOHU YKPAIHIIIB CTAJIM BHYTPIIITHIMU IIepecesIeH-
IsMH 260 ODKEHISIMH, SIKi OyJIM 3MYIIIeHI BUIXaTH 3a MeXKi YKpaiHH Ta IIIy-
KaTH TUMYAaCOBUI IPUTYJIOK. 3arajoM, 3a JaHUMH YIPaBIiHHS BepxoBHOTO
komicapa Opranizanii O6’eqnanux Hamiit (mani — OOH) y cripaBax 6ikeHIIiB
3 II0YaTKy IOBHOMACIITabHOro BroprueHHs PP B Ykpainy 3a KopoH BUIXaaiu
HOHAJ 7 MJIH YKpaiHChbKUX TpomazsH. [lonan 3,3 MJIH OTpUMau CTaTyC THUM-
JacoBOro 3axucty B Kpainax €C. llle 61u3bko 8 MITH CTaIM BHYTPIIITHIMU ITe-

* TlIpo 3asBy Bepxosnoi Pamu Ykpainu “IIpo BUKOpHCTAHHS IOJITHYHUM PeKHUMOM pOCiiicbkoi degepaii
imeostorii parmamy, 3acyKeHHs 3acaf 1 MPaKTUK PAITU3MY SIK TOTATITAPHUX 1 JIOJHHOHEHABHCHUIIBKUX :
ITocranoBa Bepxosuoi Pamm VYkpaimm 2 tpaBust 2023 p. Ne 3078-IX <https://zakon.rada.gov.ua/rada/
show/3078-20#Text> (nata 3BepHeHHs:: 06.02.2023).

@K[’AIHM 118

Www.pravoua.com.ua




KOHCTUTYLIOHAJII3M B YMOBAX BIMHU: TIUTAHHSA IITHHOCTEM, ITPAB TA ITEHTUYHOCTI

peceIeHIISIMH, SIKi TIepeiXasu i3 30Hu OOMOBUX [Iiil i THMYACOBO OKYIIOBaHUX
TepUTOPit y 6e3medHinri perionu Ykpainm’.

MupHe HaceseHHS Ta 00 €KTH IUBUIBHOI KPUTUYHOT iHPPaCTPYKTYpH CTa-
JI1 OCHOBHUMH MiIlIeHsIMU y BiliHI. TucA4l MUBUIBHUX IPOMASH BTPATHIN
JKUTTS B pOCIfICBKIX OOCTPLTIB 1 HACHIIBCTBA, BYNHEHOTO POCIICHKUMU Bill-
CHKOBOCITYKOOBISIMHE. 32 IMATBEPI)KEHUMH JTaHUMHE YIIPaBJIiHHS BepXoBHO-
ro komicapa OOH 3 npaB JI0guHYT, BTPATH cepel] IUBUIBHHUX 0Ci6 3 24 TIOTOTO
2022 p. mo 5 mororo 2023 p. cranoBuin 18 817 NMBIIBLHUX, 30Kpema 7155 3a-
ru6ux i mopanenux®. [Tonax 1300 i3 9umcia mocTpakpaaux B YKpaiHi — 1e
IiTH, cepeq HUX 3aru6JIi Ta IOpaHEeHi Pi3HOTO CTYIIeHs TSUKKOCTI. Tucsdi rpo-
Ma/IsiH 3aTUHYIIH B 005IX, 3aXUIIAI0YH KpaiHy B laBax 36poiHux Cut YKpainu
a00 IHIITNX BOEHI30BaHUX (DOPMYBaHHSIX.

P® BpaeTbcs 0o sKaxXIMBUX 3JI09UHIB, cepel IKUX Ti, 1110 MAIOTh O3HAKU Te-
Houuay’. Jlemopraris yKpaiHChKUX JiTel i IpUMycOBe IepeBeieHH iX B IHIITY
HalllOHAJIbHY IPyIy € OfHIEIO 3 TaKuX o3HaK. CtaHoM Ha 31 rpynns 2022 p.,
3a janumu HamionanapHoro iHdopmaniitHoro 610po®, BctanosyieHo 13 867 Bu-
nankiB germopramii gited. 1l mudpu He ocTaToOYHI, OCKIIBKH TpUBae poboTa
3 iX BCTAHOBJICHHS y MICIISIX Be[leHHs aKTUBHUX OOMOBUX Miif, HA TUMYacOBO
OKYIIOBAaHUX 1 3BIJIbHEHUX TEPUTOPISIX.

Bitina B YkpaiHi Ma€ ACKpaBO BHPa)KE€HUH €K3UCTEHIIMHMI XapakTep,
OCKIIBKY 6€310CepeTHbO CTOCY€EThCSI BHOOPY MallOy THHOT'O KOKHOTO YKpaiH-
1151 Ta YKPaiHChKOI MOJIITUYHOT HaIlii 3arajioM. Y I1iil BIifHI yKpaiHIli 3aXUIAI0Th
He JIMIIIe CBO€E IIPaBO HA ICHYBaHHS SIK OKPEMOTO €THOCY, a i1 3araJbHOJION-
CbKI, €EBPOIIENCHKI I[IHHOCTI, 5IKi Bimobpaxkeni B Koncrurymii Ykpaiau® — me-
penycim imero cBobonu Ta memokparii. Ha nboMy minHicHOMY BUOOpI YKpaiH-
I[iB B YMOBax Bi#iHU akueHTye yBary T. Chaiinep. Ha fioro nymMky, ykpainumi
BU3HAYAIOTh CBOOOMY ‘SIK MO3UTUBHUI IIPOEKT, SIK CIIOCIO iCHYBaHHS y CBITI,
sIK 6araTCcTBO MallOyTHBOTO <...>'"

€Bpomneiicbkuil BuOip yKpaiHCbKOTo Hapony € pesyiabraToM [lomapaHue-
Boi pesosronii Ta Pesosronii I'inHOCTI. BiH 3ayMIIUBCcsA HE3MIHHUMU 1 B YMO-
BaXx BIfHM, IIPO IO CBIAYUTH COLIOIOrIYHe focaimkeHHd Llentpy Pasymkosa
IIOZIO OLIIHKKA I'POMafsiHaMM CUTYaIlll y KpaiHi, JOBIpH OO COLIaJIbHUX IH-

° Ukraine Refugee Situation <https://data.unhcr.org/en/situations/ukraine> (accessed: 06.02.2023).

¢ Ukraine: civilian casualty update 6 February 2023 (The Office of the High Commissioner for Human Rights)
<https://www.ohchr.org/en/news/2023/02/ukraine-civilian-casualty-update-6-february-2023> (accessed:
06.02.2023).

Genocide Emergency: Ukraine (Genocide Watch, 04.09.2022) <https://www.genocidewatch.com/single-post/
country-report-ukraine-1> (accessed: 01.06.2023).

Harjionaneue indopmanitine 61opo. [lie BigmoBigHo mo JKeHeBChbKMX KOHBEHIINI IPO IOBOMKEHHS 3
BIICPKOBOIIOJIOHEHIMH Ta IIPO 3aXKCT I[UBITBHOTO HACeJICHHSI ITi/l 4ac BiftHU Bix 12 cepmast 1949 p. <https://
nib.gov.ua> (gara 3BepueHHs: 31.12.2022).

Koncrurymis Yrpainu: 3akoH Ykpainu Bizt 28 gepsHst 1996 p. Ne 254k/96-BP <https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text> (accessed: 06.02.2023).

Timori Cuaiinep, ‘Bech cBitT mepen Humu y 6opry. CiM BasIMBUX CTiB 1po ykpainiis’ <https://nv.ua/ukr/
opinion/ssha-kitay-timoti-snayder-pro-te-shcho-zminila-viyna-v-ukrajini-ostanni-novini-50290513.html>

(marta 3BepHenHst: 10.01.2023).
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CTUTYTIB Ta MOJITUKO-1]€0JIOT1YHOI OpieHTallli TpoMafsaH YKpaiHU B yMOBax
pociiichKoi arpecii (BepeceHb — k0BTeHB 2022 p.).

BignosinHO mo onutyBaHH:A y nepiog Mk 2010 1 2021 pp. 9acTKa pecrnoH-
IEeHTIB, SIKi BBO)KJIM IEeMOKPATII0 HANOUIBI Oa)KaHUM THIIOM MOJITUYHOTO
pesxuMy, repebyBasa y Mexax 48—56 %, a THX, XTO BiIjlaBaB IlepeBary aBTo-
pUTapHOMY pexxuMy — y Mexax 18-24 %. ITicias nogaTky moBHOMAaCIITaOHOI
POCIICBKO-YKpaiHChKOI BIfIHH, YaCTKa IIEPIINX 3pociia 10 68 %, a 9acTKa apy-
rux 3Hu3mIacs 1o 11,5 %. 3a HeoOXiTHOCTI BUOMPATH, IO € BaKJIUBIIIIM —
cBo6oyia 9M piBHICTB, 71 % onmuraHux BHOMpaoTh cBob6omy (y 2020 p. Takmx
6ys0 64 %). Aie Ko BUOMpPAaTH MK CBOOOIOIO i 6e3MeKor0, TO YKpaiHIl
qacrimre BUOUpaIoTh 6e3meKy (56 %, a 44 % BubmpaoTh cBobomIy)' .

BimgyTTst 6e3neKu B ysIBI TPOMa/isiH YKpAlHHM YacTO aCOIIIOETHCS 3 CUJIb-
HOIO, HeOOMEXEHOI0 BJIafiolo. Tak, 3a pe3yjabTaTaMH 3raJyBaHOTO BHIIE
COIII0JIOTIYHOTO JOCTIIKEHHS PiBeHb HMIATPUMKU I'POMASIHAMU MOJTITUYHO]
cucTeMu, sIKa rependavdae “CUIBHOTO JIimepa, He3aJIe)XHOTro Bifl mapjamMeH-
Ty Ta BUOOPIB” € JOCUTHh BUCOKOIO — 61 % omnuranux. Kpim nporo, yacruna
PECIOH/IEHTIB BBXKA€E “XOpOIIOI0” abo “my’Ke XOpPOIIOK~ HMOTITUYHY CUCTe-
My, 3a SIKOi BJIajja HaJIe>)KUTh BIICBKOBUM a00 BiICBKOBOMY pexxumy — 30 %
ONMTAHUX (TOMI SK 9aCTKa TAKUX NPUXUIBHUKIB Y 2020 p. cranoBuna 17,5 %).
Taki cipobu MO€enHAHHS IEMOKpATii 3 eJleMeHTaMU aBTOPUTAPU3MY B YMO-
BaX BIHU € 3pO3yMUIMMU, OfIHAK MAIOTh HETaTUBHY CUMITOMATHUKY. Y IIiC-
JISIBOEHHIN YKpaiHi BOHM MOXYTh CTBOPIOBATH YMOBH JISI 3pOCTAHHS IIifl-
TPUMKH Y TPOMAJISIH CepeJi IOMYTiCTChKUX MapTiil Ta JiepiB, sIKi CIPOOYIOTh,
3BEPTAIOYMCH [0 HAIIIOHAIBbHO-NATPIOTUYHHUX MOYYTTIB YKpPaiHIIB, y3ypIIy-
BaTH BJIAJy 1 TUM CAaMHUM — CTBOPUTHU YMOBHU 1HBOJIIOII] KOHCTUTYII1IOHAII3MY
Ta 3arpo3y IpaBaM JIOIUHU.

[Ipo MOXIUBICT PO3BUTKY IIOAIIH 3a TAKUM CIleHapieMm e B 30-X pokax
XX cr. BKasdyBaB HiMelbKUI KoHCTUTyIioHamicT K. JIboBeHIITalin y CBOiit
npamni “BorioBHu4a nemoxpartis Ta dbyHgamenTanbHi npasa” (1937 p.). V Hiit
BIH PO3KPUB 3MICT BUHAIIEHOTO HUM IOHATTS JI€MOKpPATii, 3aTHOI 10 caMO-
saxucry (militant democracy), sike O3HadYae, 110 MPABOBa Jiep)KaBa IHKOJIU
(B eKcTpeMaJIbHUX YMOBax) 3000B’s13aHa 0OMe)XyBaTH IIpaBa IPOMaJIsiH 3 Me-
TOIO 3aXMCTY KOHCTHTYIIOHQII3MY BiJ arpeCHMBHHX imeosorii'?. Tak, B yMo-
Bax BillHH, 3 MeTOIO 30epe)KeHHsI KOHCTUTYLIMHOTO IIPaBOIOPSIKY JepKaBHa
BJIaJia IIOBUHHA 3aIO0IITH MisUIBHOCTI THX IMOJITUYHUX HApPTIiil Ta PyXiB, aH-
TU/IEP’KaBHUI XapaKTep SIKUX € TOBeJeHUM (PaKTOM.

' OrniHka rpoMasissHAMU CUTYAIIii B KpaiHi, TOBipa 10 COMiaabHUX IHCTUTYTIB, HOJIITUKO-1€0JIOTI9H] OpieHTamil
rpoMa/siH YKpaiHu B yMOBaX pociiicbkoi arpecii (Bepecens —sxoBreHb 2022 p.) (Pasymiob Llenmp, 28.10.2022)
<https://razumkov.org.ua/napriamky/sotsiologichni-doslidzhennia/otsinka-gromadianamy-sytuatsii-v-
kraini-dovira-do-sotsialnykh-instytutiv-politykoideologichni-oriientatsii-gromadian-ukrainy-v-umovakh-
rosiiskoi-agresii-veresen-zhovten-2022r> (nara 3sepuenssi: 03.11.2022).

12 Loewenstein (n 2).
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OpHax 1151 KOHIIEeNIIis IOPOIKY€ ONUH CyTTEBUN PU3UK. MeTonu BOMOBHU-
901 JIeMOKpaTii MOXKYTb OyTH 3aCTOCOBaHI aBTOPUTAPHUMH (IIOIYJIiCTCHKU-
Mmu) pexxumamu. Cam K. JIboBeHIIITeITH 6a4B MPOTH/IIIO BiJl TaKOi HeOe3meKn
B TOMY, 1100 IpaBa rpoMansiH Oy CIIpaBAi IHCTUTYI[IOHATI30BaHi, TOOTO
3aXUIlleHl CUJIbHUMHU Ta KOHTPOJIOIOYUMHU OJUH OJHOTO MOJITUYHUMHM IH-
CTUTYTaMH B CUCTeMI CTPUMYBaHHA Ta IpoTuBar. Hanpukian, SKimo fificHo
DOTPUMYETHCSI NIPUHITUII PO3MOALTY Baj 1 3BUYANHUI TPOMAJSHUH MOXKe
3aXUCTUTH CBOi IIpaBa B He3aJeKHOMY CYai (30kpeMa i mifm 9ac KOHQIIIKTY
3 BUKOHABYOIO BJIQJIOIO IEp)KaBU) — He Ma€ Mi/ICTaB NOOOIOBATHUCS, IO IIiJ
JINYUHOIO IeMOKpPaTii IPUXOBAaHA AUKTATYyPa.

BopHovac B yMOBax BifiHU IPAaKTUYHE 3aCTOCYBAHHS IPUHITUITY PO3MOILTY
BJIaJl CYTTEBO YCKJIAIHIOETHCSI, OCKUIBKHU 3 SIBJISIETbCSI HEOOXITHICTD Y TPHIL-
HATTI IIBUJKUX BiIIIOBITQJIBHUX PillleHb, sIKI MOXKYTh e(eKTUBHO 3abesIre-
YUTH HAI[IOHAIbHY Oe3IeKy Ta Jep)KaBHUI CyBepeHiTeT. ToMy BinOyBaroThCs
00’€KTUBHI 3MiHM (DYHKIIIOHYBaHHSI MeXaHi3My KOHCTUTYIIHOI IeMOKpATii
y HaIpsiMi 30cepeyKeHHsI 0COOIMBHUX ITOBHOBa)KEHb OHUM OPTaHOM JeprKaB-
HOI BJIQ/IV — MPE3UIEHTOM YU YPsIIoM (B 0cobi ImpeM’ €p-MiHICTpa), 3aJI€XKHO
BifI yCTaHOBJIEHOT (DOPMU IeP)KaBHOTO MPABIIHHS. 3a3HAYMMO, 1110 3MilllaHa
opma nepskaBHOTO IpaBIiHHS B €KCTPAOPAMHAPHUX YMOBaX € Majoedek-
TUBHOIO, TOMY BOHAa 3MYyIlleHa TPaHC(POPMYBATUCS Y HpPe3UeHINaTi3M du
HapJIaMeHTChKe IIPaBIIHHA.

BinnosinHo o Konctutynii YkpaiHu Taki IOBHOBaK€HHSI IOKJIAIAI0ThCS
nepurodeproso Ha [Ipesunenta Ykpainm, sskuit 3rigHoO 31 cT. 102 € rapanToM
Iep>KaBHOTO CyBepeHITeTy Ta TepUTOPiaIbHOI IUIICHOCTI YKpaiHU, a TaKOX
peaisye cTpaTerivHuil Kypc iep>KaBU Ha HaOYTTs IOBHOIIPABHOTO WIEHCTBA
y HATO. Crarts 106 3akpimioe HU3Ky IOBHOBaXKeHb [IpesuzenTa y cdepi
HallioHaJIbHOI 6e3mexu i o6opoHu. BapTo momaTty, mo B YKpaiHi BIIPOJOBK
BCBHOTO TIepiofy He3anexXHOCTi chopmyBaacs Tpaguiis “‘mominyBanHst [Ipe-
3UjieHTa Hall YPSIOM, sIKa MPOSIBISIETHCS Y cripobax [1aBu iep>kaBu O90IUTH
BHUKOHABYY TUIKY BJIafIX 3a JOIIOMOTOIO “IIPUXOBAHMX  ITOBHOBaXkKeHb. [le cTa-
JI0O OYEeBHJHUM TAKOXK ITiCIIS MPEe3UAEHTChKUX Ta MapJIaMeHTChbKUX BHOOpPIB
y 2019 p., xonu Binama ckouneHtpyBaiacsi B Odici [Ipesunenta Ykpainw,
OCKUIBKH TOJIITUYHA CHIIA, JijiepoM sikoi O6yB IlpesmpmenT, orpumaina abco-
moTHY Oinbiicts y BepxosHiit Pazi Ykpainu 1 cdopMyBaia ofHOIap TIHHAN
Ypsin. o pedi, 1e, MOXXJIUBO, 1 CTAJIO0 BXJINBUM (PAaKTOPOM 3aIPOBAKEHHS
HeBIIKJIATHUX 3aXOJIiB MiJ 9ac IUPOKOMACIITaOHOro BTOprHeHHs PO Ha Te-
puropio Ykpainu.

HesBaxaroun Ha nepeBaru npe3ufieHIliali3My B IpPOIeCi yXBaJleHHS pi-
IIIeHb B eKCTPAOPAMHAPHUX YMOBaX, BiH Hece y c0o0i 1 IIeBHi 3arpo3u 1Jist KOH-
crurynionaniamy. Tak, Hamaranus [IpesunenTta Ykpainu nepebpatu Ha cebe
Henepen6adeHi KOHCTHTYIII€I0 TOBHOBAa)KEHHS, SIK OT BTPYYaHHS B IIsUIbHICTD
CY[IOBHX 1 IPaBOOXOPOHHUX OPTaHIB UM MEPEIIKOIKAaHHS B poOOTI He3amex-
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HUX OINO3UINITHUX 3ac00iB MacoBoi iHdopmarii (mami — 3MI), cTBoproe 6e3-
IIOCepeIHIO 3arpo3y 0cOOMCTUM (rPOMAsSHCHKUM) IIpaBaM, 30KpeMa: IpaBy
Ha CBOOOJLy CJIOBA, IIPaBy Ha CIIPaBeIJIMBUIL CyI 1 HeyIepemKeHe IPaBOCYy sl

Y mepion BOEHHOTrO CTaHy OpraHHU Jep>KaBHOI BIafiy, IPUMMAIOYH PiIIeH-
H$I, 9aCTO 3aCTOCOBYIOTh IPUHIIMII IIOJITHYHOI JOLUIBHOCTI, SIKMI 1HKOJIH
6epe ropy HaJ 3aKOHHICTIO. 3 IIOIJISNY JIETITUMHOI MEeTH — IlepeMora HaJ| BO-
porom, I1e MO>KHa BBR)KAaTU BUIIPABIAHUM, OJTHAK 13 3aCTePEKeHHSIM, 1110 TaKe
pillleHHs BJagu Ma€ OyTH apryMeHTOBAHO JIOBEJIEHO B Cy/Ii. Y IPOTHUIISKHOMY
BUITaJKY ITiJ] CyMHIB Oy/ie IIOCTaBJIeHO IIPUHIINI BEPXOBEHCTBA IpaBa. THIo-
By CHUTYAIlil0 MOXKHa OYJIO CIIOCTepiraTH, KOJH pillleHHsIM Panu HallioOHaJIb-
HO1 6e3mneku i o6oponu Ykpainu (mani — PHBO) 6yno npusynuHeHO [Tisiib-
HICTb OIMHAAIATY MOJITUYHUX MapTiil. JKII0o aHTUAEp>)KaBHUI XapaKTep IUX
napriit 6yB odeBugHui, a tomy PHBO 3araiom norpumanach NpUHIUITY IPO-
MOPILINHOCTI Y IOCATHEHHI JIETITUMHOI MeTHU, TO PiBeHb apryMeHTallii, IKUH
OyB HaBe/IeHU! y BIATIOBIIHOMY pillIeHHI, He BUTPUMYE KPUTUKH. Y I[bOMY
KOHKPETHOMY BUIIa[IKy He BCe Trapas] i 3 3aKOHHICTIO, OCKUIBKM Ha TOW 4ac
3aKOHOJABCTBO YKpaiHM He Iepen6avaso Ipouenypy NpU3yIUHEHHS [isIb-
HOCTI ITOJIITHYHOI IapTii, a juire 3a00poHa AisUTBHOCTI apTii Ha OCHOBI CY-
IIOBOTO pirtieHHs .

3 MeTo10 3a6e3IedeHHs TPOMAISTHCHKUX IPaB B YMOBAaX BIMTHU BaYKJIMBUM
€ Ji€EBHI KOHCTUTYIITHUI MeXaHi3M 3amoOiraHHs HaJMipHOI KOHIIEHTpa-
uii Bragu. OCHOBHHUM 3alIOODKHUKOM IOPYIIIEHHS MPaB Ta CBOOON JIIOIUHU
1 rpomaasiHuHa € KoHctutynisa Ykpainu. OgHak y ii TeKCTi, SIK 1 B KOHCTH-
TYLIHOMY 3aKOHONABCTBI, IIell MeXaHi3M JeTaJIbHO He Iponuca”Huil. Tak,
poanin Il OcHoBHOTO 3aKOHY Ma€ OLIBII TeKIaPAaTUBHUI XapaKTep 1 3BOIUTH-
CsI BUKJIIOYHO /IO CT. 64, BIATIOBITHO [0 SIKOI KOHCTUTYIIITHO-TIPaBOBHI CTAaTyC
JIIOAVHY 1 TPOMA/IsTHUHA B YMOBaX BOEHHOTO CTaHY XapaKTepHU3yeTbCs oOMe-
JKEHHSIM IIpaB 1 cBOOOI, ajie TIIbKU y MeKax, repenbadennx Koncruryiieo
Ykpainu. 3okpeMa, Take 0OMeKeHHSI Ma€ TUMYacoBHI xapakrep. Kpim Toro,
BCTAHOBJICHO IIepeJIiK IpaB i cBOOO, sIKi He MOXKYTh OyTu obMexeHi. Jlurre
JaCTKOBO el MeXaHI3M PeryaoeTscst 3akoHoM Ykpainu “IIpo mpaBoBuit
pexuM BO€HHOTO cTany” '* Ta Ykasom [Ipesunenrta Ykpainu “Ilpo BBemeHHs
BOEHHOTO CTaHY B YKpaiHi” . SIK CBITUNTb IPaKTUKA, IIbOTO HEJOCTATHBO MJISI
rapaHTYBaHHS KOHCTUTYIIFTHOTO ITPABOIIOPSIIKY B eKCTPEMAJIbHUX YMOBaX.

BayxiuBoro 3HadeHHs HaOyBa€ IHCTUTYLIMHHUI MeXaHi3MU 3aro0iraHHs
HagMipHOi KoOHUeHTpaii Bjaagu. OgHUM 13 Horo ckiaagoBux € KoHCTUTyIii-
uuit Cyn Ykpainu (mani — KCY), sikuit 3[iiICHIOE KOHCTUTYIINHUN KOHTPOJIb

13O Komuropy6a, ‘Bruins meprkaBu Ha IOTITHYHI MapTii: MO Kpish mpuaMy arpecii Pociitcpkoi @epmeparii
nporu Ykpainn® (2022) 2 YKkpaiHChKUIl 9acONUC KOHCTUTYLINHOTO IpaBa 23—42.

4 TIpo mpaBOBUiT PeXXUM BOEHHOTO CTaHy: 3akoH YKpainu 12 tpasus 2015 p. Ne 389-VIII <https://zakon.rada.
gov.ua/laws/show/389-19#Text> (nara sBeprenus: 06.02.2023).

!> TIpo BBelieHHSI BOEHHOTO CTaHy B YKpaiHi: Yka3 Ilpesunenrta Ykpainu Bin 24 mororo 2022 p. Ne 64/2022
<https://zakon.rada.gov.ua/rada/show/64/2022#Text> (nata 3BepHenHs: 06.02.2023).
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3a aKTaMM Ta [iSIMA OPTaHiB Iep)KaBHOI BiIaau Ta 3abe3medye MOTPUMAH-
HSl KOHCTUTYIITHUX IIPaB i CBOOOJ JIIOAUHU Ta IpOMajsHUHA. BUKOHYIOYN
¢dynkuito oxoponis Koncruryuii, meit opraH KOHCTHTYIIHOI I0PUCANKIIIL,
3a YMOBU 30epe>KeHHsI CBOTO HE3aJIe)KHOTO CTATYCY, 3laTeH OyTH peasbHUM
rapaHTOM 3a0e3NedeHHs MIHHOCTeH KOHCTUTYIIOHATI3My. 3HAaUHUM BUKIIU-
koM st cyaiB KCY) € muTaHHS KOHCTHTYIITHOCTI CIeIiaJIbHO YXBaJIEHOTO
3aKOHOZIABCTBA, fIKE JIl€ Ha 9aC BOEHHOTIO CTaHy. Y IIbOMY aCIIeKT1 YKpaiHi
IOPEYHO 3BEPHYTHU YBary Ha CIpaBU IOA0 30pOMHUX KOHQIIKTIB MUK Bip-
MeHi€lo Ta AzepOaiKaHoM, SIKi PO3TJIsAaB €BPONEHCHKUI CY/I 3 IPaB IO~
HU (mani — €CIDI). ¥V #usni copas nportu Xopsatii, bocHii Ta [epuerosunn
€CI1JI Takosx HalpaIOBaB 1 BCTAHOBUB CTAaHAAPTH, 1110 BUIUIMBAIOTS 13 TIO3U-~
THUBHUX 000B’3KiB JIep>KaB — y4acHUIb KOHBEHIIIi PO 3aXUCT MpaB JIIOIUHU
1 ocHOBOMOJIOKHUX cBoOON (mani — KonBenirist)'® 111010 rapaHTyBaHHS IIpaB
Ha XKUTTS 1 3a60pOHY KaTyBaHHS, sIKi epe6adeni crartsimu 2 i 3 KonBeHiil.

Oco6auBy poib y 3abe3nedeHHi jJeriTuManii Baagyu B yMOBax BifiHH Bifi-
IPalOTh 1HCTUTYTH I'POMAJSHCBKOIO CYCIIUIBCTBA, PIBEHb JOBIPU OO SKHUX
cepesl TPOMaJIsIH € IOCUTh BUCOKUM. Lle mepenmyciM ImpaBO3axucHI Ta BOJIOH-
TepPChKI OpraHisanii, AiSIbHICTD SKUX B YMOBAaX BIMHU OTPUMaJIa BU3HAHHSI
He JIMIIIEe cepell TPOMaisiH YKpaiHu, a I MDKHAPOIHOI CIUIBHOTU. BpydeHHs
HoGemniBcpkoi npemii mupy 2022 p. LleHTpYy rpoMansstHCBKUX CBOOOT € Tiepe-
KOHJIUBUM CBIT4eHHSM 11boro. Ile Takoxx pesriiiHi opraHisauii, DisjIbHICTD
SIKMX X04a 1 Tepe0yBae 11o3a MoJIiTUKOIO, iXHiil BIUIUB Ha YKPaiHIIiB, SIKi B O11b-
IIIOCTI € BIPYIOUYMMU, @ TaKOK Ha BJIAAY, BU3HAYAIOTh MeXI1 iXHbOI 1yXOBHO-
MOpaJIbHOI MOBEIHKH, OCOOJIMBO B eKCTPEMaJIbHUX yYMOBaX. 3aXMCHUKOM
I[IHHOCTe! KOHCTUTYILIOHAJII3MYy Ta I'POMAJSIHCBKUX IIpaB MOBUHHI CTaTU
YHIBEPCUTETH, OIHE i3 3aBaHb SIKUX — (POPMYBaHHS KOHCTUTYILINHOI IIpa-
BOCBIZIOMOCT1 MOJIOZIi Ta Cy9acHOI apafiIMTMM YKPaiHCbKOI0 KOHCTUTYI10HA-
J3MYy.

OTxe, JETITUMHICTD 3aCTOCYBaHHS Iep>KaBHOIO BJIAJIOI0 eKCTPAaOpAUHAP-
HUX 3aXO[iB JIOKUTH Y ABOX IUIOIIMHAX: ITO-TIePIIle, TaKi 3aX0I1 MAIOTh OyTH
HEeBIJKJIATHUMH Ta YCYBAaTH 3arpo3y IPOMAISIHCBKUM IIpaBaM, IO-IPYyTe, 3a ix
3aCTOCYBaHHAM Ma€ 3/I1CHIOBATACA CYyNOBUI 1 IMBIILHUI KOHTPOJIb.

CyyacHa HalllOHaJIbHA KOHCTUTYILIHA Jep:KaBa — Ile TapMOHIIHe IO€N-
HaHHS YCTaJICHOI TPaiNIIii Ta KyJIbTYPH €THIYHOI HaIlii, SIKa € IOMiHYI040I0, Ta
IIpaBa Ha CAMOBUPAKE€HHS BCIX €THIYHUX TPYII, K IPOKUBAIOTh Y MeXKax ITi€el
Iep)KaBH sK ii rpomaastHu. Posb KynbTypHOTO (hakTOpy MJist MOJITHYHOI Ha-
i HaA3BUYaHO BaroMa. YuM CHIBHIIIE ITOYYTTS KYJIbTYPHOI €IHOCTI, TUM
CHUJIBHIIIE 1 IN6IIIe YCBIMOMIICHHS iTeHTUIHOCTI B CEPeMHI HaIlil, 1 3 TOYHI-
CTIO /IO HAaBIAKK — CJIAOKICTh 00 €IHYI0YOr0 KYJIBTYPHOTO €JIeMEHTY YU HOTro
BIICYTHICTb IIPU3BOMASTH 10 CTabKOCTI Haii Ta if 3anenany. [llano6mBe cTaB-

1o KoHBeHIIist IPO 3aXUCT IIPAB JIOIMHU I OCHOBOIIOJIOKHUX cBOGOx Bix 4 nucronana 1950 p. <https://zakon.

rada.gov.ua/laws/show/995_004#Text> (naTa 3BepHenHs: 06.02.2023).
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JIeHHS 10 ICTOPUIHOI CIIA/IIIIMHU, MOBH, PeJIirii TUTYIbHOI HaIlil 3 6OKY IHIITUX
HAI[iOHAJIBHUX I'PYII € HEOIMIHHOIO YMOBOIO (pOPMYBaHHSI IIOJIITUIHOI HaIIil.

HamioHanbHa Ta rpoMajsiHChbKa 1€HTUYHICTh € CKJIaJHUM CYCIUIBHO-
[ICUXOJIOTIYHUM SIBUIIIEM, sike 00 €HYE JII0/Ieil HABKOJIO CIUIBHUX IIPAaBOBUX
minHOCTe! (cBOOOMA, CIPaBemJIUBICTh, PIBHICTh TOIMO), SIKi chopMyBanucs
BIIPOZIOB3K TPUBAJIOTO ICTOPUYHOTO MEPIOMY, CTAIN YACTHHOIO E€P>KaBOTBOP-
40i MPAKTUKUA Ta CTPATETIYHUMH IUISIMU IOJAIBIIOro po3BUTKy. Lle cran
CYCHUJIBHOI IIPaBOCBIIOMOCTI, SIKMU Ha€ 3MOTY BEeJIUKIN KUIBKOCTI JIONEN
YCBIIOMIIIOBAaTH cebe JaCTUHOIO €IUHOTO KYJIBTYPHO-IIPAaBOBOTO IIPOCTOPY
1 BBOKATHUCS NOJITUYHOIO Hanielo. PiBeHb HaIllOHAJIBHOI Ta IPOMAJISIHCBKOI
IIeHTUIHOCTI Oe3rocepeHbO 3aJIeKUTDh Bil KUTBKOCTI KYJIbTYPHUX 3B SI3KIiB
MDK YJe€HaMU HOJITUYHOI CIUIBHOTHU. [lo€qHaHHS MOTITUYHUX 1 KYJIBTYPHUX
¢daxTopiB pu GopMyBaHHI CydacHOI KOHCTI/ITYI.III/IHOl JIepyKaBH BU/IAETHCS
Han6inbIn edpekTBHUM. HarjioHanpHa TigHICTH i KOHCTI/ITYI.[II/IHI I[IHHOCTI
CTAIOTh 6a30BUMH eJIEMEHTaMU 1IEHTUIHOCTI 1 caMe BOHU IIOBUHHI CTAHOBH-
TH OCHOBY IIPaBOBOI1 11€0JI0T1i YKPaiHCBKOI IepsKaBHU.

Y 3B’3Ky 3 IIUM B@JKJIMBOIO IIOJi€I0 € yxBajeHHs BepxoBHoio Panoro
Yxpainu 3akony Ykpainu “IIpo ocHOBHI 3acaiu qepKaBHOI MOMITHKH Y cepi
YTBepIKEeHHsI YKPaiHChKOI HalliOHAJbHOI Ta TPOMAISIHCHKOI iTeHTUIHOCTI Y,
SIKUY BU3HAYA€ METY, 3aBIaHHS, IPUHITNIHN, HAIPSIMU, 0cOOIMBOCTI Hhopmy-
BaHHS Ta peaJisallii gep>kaBHOI MOJITHKY y cepi yTBepKeHHS YKpaiHChKOI
HaIliOHAJIBHOI Ta IPOMA/ISIHCHKOI IIEHTUYHOCTI SIK CKJIaIoBOI 3abe3redeHHst
HaIliOHAJIbHOI Oe3reku YKpaiHu, rapaHTii y49acTi TpoMaasH YKpaiHu, 3aKop-
JOHHUX YKPaiHIIiB, TPOMaAChKUX 00’ €IHAHD Ta IHIITUX IHCTUTYTIB I'POMAIsTH-
CbKOTO CYyCIIJIBbCTBA Yy ii peanisaui’i, BU3HA4Ya€ ITOBHOBA)KEHHs OPTaHiB Jiep-
JKaBHOI BJIAIM Ta OPTaHIB MICI[eBOTO CAaMOBPSIIyBaHHS y Iiil cepi.

BinmosifgHO 10 IBOTO 3aKOHy METOIO JIep>KaBHOI IOJIITUKH Y ccl)epl yTBEp-
JUKEHHS yKPaiHCHKOT HAI[IOHAIbHOT Ta TPOMASHCHKOT IIEHTHIHOCTI € T0CAT-
HEHHS €/IHOCTI B YKPalHChKOMY CyCITUILCTBI 4epe3 MOZI0TaHHA CYepeTHOCTel
COILIIOKYJIBTYPHOT'O, MOBHOT'O, PETiOHAJIbHOTO XapaKTepPy Ha OCHOBI €BPOIE-
CHKOTO Ta €BPOATIAHTUYHOTO KYpCy, 3abe3ledeHHsI OTPUMaHHS KOHCTHUTY-
IIMHUX TapaHTIl IIpaB i CBOOON JIIOAWHU Ta TPOMAISTHIHA.

B ymoBax BillHM NMHUTaHHS IIeHTHYHOCTI HaOyBae 0COOIMBOrO 3HAYEHHS,
BOHO 0e3ItocepeHbO OB sI3aHe 3 TEPUTOPIaAIbHOIO IIUTICHICTIO Ta CyBepeHiTe-
TOM fiepkaBu. OKyIoBaHi TepuTopii YKpaiHu me Ha Mo4YaTKy BifiHU B 2014 p.
MOXXYTb CTaTH MOJIITUYIHOIO ITPOOIeMOIO 1151 YKpaiHU HaBITh MICIISI IEOKYIIa-
1ii. ToMy nmoBepHeHHs TepuTOpiit a rojosHe moneit [lonbacy ta Kpumy B cde-
PY HOJITUKO-TIPAaBOBOTO Ta KYJIbTYPHO-TYMaHITapPHOIO IPOCTOPY YKpaiHU BU-

17 TIpo 0CHOBHI 3acaiu fiep>KaBHOI IOJITHKY Y C(hepi y TBePIKeHHS yKPATHCHKOI HAllIOHAIBHOI Ta IPOMAISIHCHKOT
inenrnanocTi: 3akoH Ykpainu Bin 13 rpymust 2022 p. Ne 2834-1X <https://zakon.rada.gov.ua/rada/show/2834-
20#Text> (mata 3BepHeHHs: 06.02.2023).
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Marae IOIIyKy TUX TOYOK JOTHUKY, sIKi MOIJIM O CTaTH OCHOBOIO iIEHTUIHOCTI
HOBITHBOI YKPaiHChKOI IMOJIITUYHOI HaIil.

Mait6yTHE HaI[iOHAJIBHOI IIEHTHYHOCTI HEPO3PUBHO IIOB’sI3aHA 3 iHTe-
rpamieo YKpaiHChKOI ep>KaBU B €JUHUN €BPONENCHhKUM IIPAaBOBUIN IPOCTIp.
11i Hamipu 3HAMIIUIHM CBOE BinoObpakeHHs y KoncTuTy1ii Ykpainu micis BHe-
CeHHs 3MIH Y ii TekcT 21 moTtoro 2019 p. Ilpu#iHATI NONpPaBKU BKIIOYMIN
B [TpeamMOysy moJI0KeHHs IIPO €BPOIEHCHKY 1IeHTUYHICTh YKPaiHChKOTrO Ha-
POy Ta HE3BOPOTHICTh €BPOIENCHKOrO Ta €BPOATIAHTUYHOIO Kypcy YKpai-
HU, 2 TAKOXX [TOJIOXKEHHS Y BIINOBIIHUX cTaTTsAX KoHCcTHTYMIT 111010 060B’513-
KiB BepxoBHoi Panu, Ilpesunenta Ta Ypsmy 3A1MCHIOBAaTH, BINIOBIAHO IO
CBO€I KOMIIETEHIII], CTpaTeriYHui Kypc, CIIPSIMOBAHUN Ha IIOBHOIL[IHHE YIECH-
crBo Ykpainu B €C ta HATO. 115 meTa Ge3rocepelHbO BUIIIIUBAE i3 IIPaBOBOI
TpaguIii Ta Cy4acHOI Aep>KaBOTBOPYOI IPAKTUKK YKpaiHU.

BucHosku. B ymoBax BiitHE BitOyBaroThCs1 00’ €KTUBHI 3MiHH (DYHKITIOHAIIb-
HOTO MeXaHi3My KOHCTHUTYIIMHOI JeMOKpaTii, sIKi 3yMOBJIeHI HEOOXiTHICTIO
HaNO61LIbII eheKTUBHO 3a0€3MeINTH JepKaBHUI CyBEPEeHITeT 1 HaI[lOHAIbHY
6e3nexy Ykpainu. lle BuMarae Bix opraHiB Biaagyu MaKCUMaIbHOI MOOiTi3artii
Ta B3a€MOII 3aJIs1 JOCATHEHHS JIETITUMHOI METH — IIepeMOTH HaJl BOPOTOM.
3a TaKMX YMOB € BUIIPAaBJaHUM JaCTKOBE OOMEKeHHSI ITPaB JIIOANHHY, 30KpeMa
IIOJIITUYHUX IIPaB: paBa o6upatu Ta OyTH 0OpaHUM, IIpaBa Ha MUPHI 3i6paH-
HsI, IpaBa Ha cBOOOA 06’€mHaHDb y MOMiTHYHI mapTii. Hemopyiuumu HaBiTh
B YMOBax BIfHU 3aJIMIIAIOTbCS OCHOBOIIOJIOXKHI IIpaBa, $IKI 30CepelsKeHl
HABKOJIO IBOX 0a30BUX [IHHOCTEH — CBOOOMY Ta TIMHOCTI JI0AUHU. BoeHHUN
CTaH He N030aBJIsi€ JIIONWHY IIpaBa HA CyIOBUIU 3aXUCT, IKUU FApaHTOBAHUI
cT. 64 Koncrutynii Ykpainu. ToMy cynu He MOXYTb BIIMOBUTH Y IPUNHATTI
IIO3VBHUX YU IHITUX 3as1B (CKapr), sSIKi BIAOBIIAI0OTh BCTAHOBJICHUM 3aKOHOM
BUMOTraM. JIeriTUMHICTD BJIafiy B II€PiOfi BITHU MOKJIMBA JIUIIIE 3a YMOBH KOH-
TPOJIIO 32 ii IIAMU He3aJIeKHUX Cy[IB Ta IHCTUTYTiB IPOMaIsIHCBKOIO CYCIILIb-
CTBa.

®opmMyBaHHS YKpaiHCHKOI IOJITUYHOI HAIll y MICJIABOEHHUH Iepiof IO-
BUHHO BinOyBaTHCs HaBKoJ0 HOBOI KoHcrurynii Ykpainu. Bona moBuHHa
CTaTH peaJIbHUM CYCITUJIBHUM JOTOBOPOM YKpPaiHChKOTO HAPOAY — IPOMa/IsiHA-
MM BCIX HaIllOHaJIbHOCTEH, SIKI MifiYac BIlHU He BIAMOBUJIUCS BiJl CBOTO IPO-
MaJIsTHCTBA, 1 TUMH, XTO MICJIS BilHU HOro HaOyB Y CIIOCI6 CBOTO BOJIEBHSIB-
JIeHHsI. B OCHOBI IbOTO JOrOBOPY MalOTh OyTH IOKJIAIeHHI TPU BU3HAYAIbHI
I[IHHOCTI KOHCTUTYI[IOHATI3My — cBOOO/Ia Ta TiTHICTh 0COOH, CaMOOYTHICTh
Ta riIHICTD Hallil, BEpXOBEHCTBO KOHCTUTYIIi Ta HOPM MIKHApOIHOTO IIpaBa,
K1 MalOTh 3HaTH BimoOpakeHHs mepiodeproso B [Ipeam6yni Koncruryii
YkpaiHu, sIka CTAHOBUTb OCHOBY KOHCTUTYIIITHOI 1I€HTUYHOCTI.
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Vitaliy Kovalchuk

CONSTITUTIONALISM IN THE CONDITIONS OF WAR:
ISSUES VALUES, RIGHTS, AND IDENTITY

AssTrACT. The article provides a comprehensive analysis of the functioning mechanism
of the constitutional legal order under martial law, in particular the means and methods by
which it can protect constitutional values, rights, and identity from internal and external
threats, and also offers practical recommendations for preventing the possible involution
of constitutionalism in the post-war period.

The author believes that after the large-scale invasion of the russian federation
on the territory of Ukraine, the practical paradigm of Ukrainian constitutionalism
acquired new features. First, it is a change in the ideological component of the content of
constitutionalism — constitutional legal awareness in the direction of raising the national
idea, national identity, and affirming the national dignity of Ukrainians. At the same time,
it is based on the European model of constitutionalism, which corresponds to universal
human values, first of all, human dignity and freedom, which are unchanged even under
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martial law. Secondly, these are changes in the functional mechanism of constitutionalism,
which are caused by the need for public authorities to ensure a balance between the
security and freedom of citizens with the unwavering observance of fundamental human
rights and freedoms, which cannot be limited even in war. Thirdly, the formation of a new
identity around the new (post-war) constitution, which should become an expression of
the hope of the entire Ukrainian people for their dignified political and socio-economic
future in a united Europe.

The author of the article claims that the war in Ukraine has a pronounced existential
character, as it directly affects the choice of the future of every Ukrainian and the Ukrainian
political nation in general. In this war, Ukrainians defend not only their right to exist as
a separate ethnic group, but also universal, European values, which are reflected in the
Constitution of Ukraine — above all, the idea of freedom and democracy. The European
choice of the Ukrainian people is the result of the Orange Revolution and the Revolution
of Dignity. This choice remained unchanged even during the war.

In the conditions of war, the legitimacy of the use of extraordinary measures by
state authorities lies in two areas: first, such measures must be urgent and eliminate the
threat to the constitutional order, in particular, the viability of the nation in the event of
external aggression; second, accountability and control of the government, which includes
parliamentary and judicial control. In such a situation, the institutional capacity of the
state to ensure human rights and freedoms is important. A special role is assigned to the
judiciary, which must ensure the inalienable, inalienable right of a person to free access
to justice. The article focuses attention on the importance of the Constitutional Court of
Ukraine, local self-government bodies and institutions of civil society in ensuring human
rights in extraordinary conditions.

Attention is also drawn to the fact that the formation of the Ukrainian political nationin
the post-war period should take place around the new constitution. It should become a real
social contract of the Ukrainian people — citizens of all nationalities who did not renounce
their citizenship during the war and those who acquired it after the war through their
will. The basis of this agreement should be the three defining values of constitutionalism —
freedom and dignity of the individual, identity and dignity of the nation, supremacy of
the constitution and norms of international law. They should find their reflection in the
Preamble of the Constitution of Ukraine, which forms the basis of constitutional identity.

Keyworps: Ukrainian constitutionalism; war; martial law; values; human rights;
national and civic identity; constitutional identity.
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AHora1s. [TpuHIIMIOBa 0COGIUBICTE IIPABOBOTO YIOPSAKYBAHHS CYCIUIBHUX BITHO-
CHH OOYMOBJIIOE 4iTKe PO3MEKYBaHHS KOHCTPYKII IIPaBOBOrO BIUIUBY Ta IIPaBOBOTO
perymoBaHHs. SIKIIO MpaBOBe peryaoBaHHS Mepenbadae peasisalfiio MpaBOBUX HOPM
1110710 OpraHi3allii Ta KOperyBaHHs IIOBeIiHKY YJaCHUKIB BITHOCHUH, TO IIPaBOBUI BILJIUB
IPYHTYETHCS Ha caMoMy (baKTi iICHYBaHHS 3aKOHY Ta OPTaHiB, IO FOTO 3aCTOCOBYIOTH,
PO3MOBCIOMKEHHs 1HOpMaIii 100 HACIIAKIB 1[bOTO, Ha MiACTaBi YOTr0 i HAETHCS PO
CTUMYITIOBaHHS 3aKOHOCTYXHSIHOI TIOBEIIHKY.

CucreMHUI BIUIUB Ha TOBEIIHKY YIACHUKIB MOJATKOBUX BIMHOCHUH 3a0€31€TyETHCS
Jepe3 3000B’I3aHHSI, YIIOBHOBaKEHHs Ta 3a00POHH, SIKi CIIPSIMOBYIOTHCSI HA OpraHisariii
miit Ta 6e3MiSUIBHOCTI Cy6’€KTIB MIOAATKOBUX IIPABOBITHOCHH. 3000B’513y104i II0OAaTKOBO-
MPaBOBI HOPMH BU3HAYAIOTH MEKI peaizarii 060B’A3KiB 0Ci6 110710 3/1iiICHEHHSI TEBHUX
[IO3UTUBHUX A1l y cepi onopaTkyBanHst. KOHCTPYKITist yIIOBHOBasKEHHSI CIIPSIMOBAHA Ha
3aKpIIUIEHHS [IO3UTHUBHUX, Cy0 €KTUBHUX IIPaB YYaCHUKIB ITOAATKOBUX BiTHOCHH. [Ipa-
BOBI 3a60POHU TIOB’I3YIOTHCS 3 OIIHKOIO MOBEIIHKHM 0CO6H, Ha MiICTaBl 90r0 3aCTOCOBY-
IOTHCSI HECTIPUSTIIMBI HACTIIKY IIO/I0 IIPABOIIOPYIITHUKIB.

Crarrsa 19 Koncrurynii Yxpainn 3axiagae GpyHmaMeHTaIbHI 3acaiy M0N0 3 ICyBaH-
HsI TPaBOBOI IPUPOAN IMyOIIIHOTO CEHCY 3a60pOHU. BCTAaHOBIEHHS TAKUM YHMHOM TOTO,
SIK CaMe Ma€ OpTraHi30BYBAaTH CBOIO IOBEMIHKY Cy0 €KT BIaJHUX IIOBHOBA)KEHB, 3aKOHO-
maBellb 3aIPOBAMKYE TITKI 0OMEXYBaIbHI KOPIOHH, 10 BUKIIOYAIOTh MOXJIUBICTD il
TAKOro Cy6’€KTa iHIIUM YHMHOM. Y CEHCI [[bOr0 BUOKPEMITIOIOTHCS TPY CKIIA/I0BI IIPaBOBOI
3a60poHM 7151 CY6’€KTA BIaHUX OBHOBAKEHD Y MOJATKOBOMY PETYJIIOBAHHI: a) y9acTh
y HpaBOBITHOCHHAX Ma€ BigOyBaTHCh BHK/IIOYHO Ha MI/ICTaBi 3aKOHOOABYOI HOPMM;
6) MeXi OBeiHKK BIIAZIHOTO CY6’€KTa 0OYMOBIIIOIOTHCS 3aKPIIUIEHUMHI B 3aKOHI IIOBHO-
BKEHHSIMH, 1110 YHEMOXKJIUBIIIOE TIOBEIIHKY FIOT0 Yepe3 peasisallilo IOBHOBAXEHb, 1110
He BH3HAYEH| 3aKOHOM; B) [AISUILHICTH Cy0 €KTIB BIQJIHUX [TOBHOBA)KEHb y IIOJATKOBII
cdepi Ma€ 3MIMCHIOBATHCS Y PEKUMI BIIIOBITHUX IPOIEYP, 6€3 MOpPyIIeHb IPOIeayp-
HHX HOPM.

Ki1to4oBI C10BA: TTpaBOBe peryIoBaHHS ONOAATKYyBaHHS; TOJATKOBO-TIpPaBOBa HOPMa;
YIIOBHOBXXYIOUi ITOIaTKOBO-TIPABOBI HOPMHU; 3000B’513y104i [TOAATKOBO-IIPABOBI HOPMU;
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3a60POHSIIOYi TOATKOBO-TIPABOBI HOPMU; TIOATKOBI TOBHOBAYKECHHSI; IPHMYC Y IIOATKO-
BOMY IIpaBi; IOAATKOBI IIPOIeNyPH.

[IpaBo AK IHCTPYMEHT yIOPSANKYBaHHS IIOBEJIHKU WIECHIB CyCIIUILCTBA P13-
HUM YUHOM BIUIMBA€ Ha KOPETYBaHHSI [Iifl YU 6e3isUTbHOCTI Cy6 €KTiB. 3aciy-
TOBY€ Ha yBary IOCIiIoBHO BincroioBaHe lO. Bayminum cymkeHHs mpo Te,
1110 IIpPaBOBE PETYJIIOBAaHHSA CYCHIJIbHUX BITHOCHH 1 IPaBOBUI BILUIMB Ha HUX
Pi3HATHCS MDK c00010. ITpaBOBUMIT BILIUB 3/11ICHIOETHCS Yepe3 caM (PakT iCHY-
BaHHSI 3aKOHY Ta OPTaHiB, III0 FI0T0 3aCTOCOBYIOTH, Yepe3 AisIbHICTh 3ac00iB
MacoBoi iHdopmanii (maxi — 3MI) mono iHGopMyBaHHS PO 3MICT 3aKOHY
Ta MiSUTBHICTH IPAaBO3aCTOCOBHUX OPTaHiB, yepe3 poOOTy IHIIUX [eprKaB-
HUX 1 HeIep’)KaBHUX OpTraHisalliil 11010 PO3’ICHEHb HOPMAaTUBHUX IIPUIIHCIB
1 IpaKTUKU iXHBOTO 3aCTOCYBAaHHs, CTUMYJIIOI0OUM 3aKOHOCJIYXHSIHY IIOBEIIH-
Ky [eBHOI KUUIBKOCTI Cy0 €KTIB ITPaBOBITHOCHH 1 TUM CAMUM YIOPSIIKOBYIOYU
BIATIOBiNHI cycniutbHI BigHOCHHHU. 1[I YUHHUKY He € IOPUAMIHUMHA 3aco0aMu
1 IX MOYKHA Ha3BaTH Jiniie iH(POPMATUBHUM, IICUXOJOTTIHUM, eMOIIMHUM 91
OyIb-SIKMM IHIIIMM BIUIMBOM Ha 3aKOHOCITYXHSIHY ITOBEIiHKY IT€BHUX Cy0 €K-
TiB ITpaBa. HaToMiCTb IpaBOBe peryIoBaHHS 3A1HMCHIOETBCSA BUKIIOYHO 32 10~
IIOMOTOI0 IIPABOBUX 3aC00iB'.

Y mepiioMy BUIAJIKY HETHCS PO 3aCTOCYBAaHHS IPaBOBUX 3ac00iB Ipu
OIIIHIII Ta MMOPOJKeHHI HACIIAKIB III0/10 MOBEJIHKYA YYaCHUKIB BITHOCHH, SIKe
BinOyBa€eThcs Oe3nocepenHbo IPUANIHUME 3acobamu. FOpunuunnit dakr,
MOPOAMBIIN YMOBH 3aCTOCYBAaHHS IIPAaBOBUX HOPM BiIHOCHO ITOBEIIHKU KOH-
KpeTHOI 0coby, SIK pa3d i 00yMOBIIIOE NUHAMIKY BUHUKHEHHS Ta THHAMIKY
BIJIIIOBIIHOTO Tajy3eBoro npasoBigHomIeHHs. IIJo % cTocyeTbcst mpaBoBOro
BILIMBY, TO BiH He 00OB’SI3KOBO Iependadae y4acTh B OILIHIN THX IH IHIITHX
mitt ocobu mpaBoBUMU 3acobamu. Jluiire TimoTeTHYHA HASIBHICTH MOSKJIUBOCTI
peaisamnii caHKIIIi CTOCOBHO 0COOM MO’Ke 3a0e3IeInTH i TaCUBHY ITOBEJIiH-
Ky, i 06epeXXHICTh IIONO THX YM IHIIHMX Mid, SKi MOPYIIYIOTh 3aKoH. Tak,
caMe IPaBOBUI BIUIUB MO)Ke Iepen6adaTyl i MeBHUI HOCBiA, iHpOpMaIIio,
III0 OTPUMYE 0co0a i3 pisHHX IKepel (TenebadenHs, 3MI, mocsin iHIIIX 0Ci6
TOIIIO0) Ta 3 OIJISIAY Ha Iie KOPErye BiAOBIIHIM YNHOM CBOIO IIOBE/IIHKY.

Besnepedno, mpaBose perynoBaHH: cdepu omnopaTKyBaHHS Hepen6at{ae
peamsauuo IPaBOBUX 3aco0iB 110710 OLIIHKK Ta BU3HAYEHHs HACJIIKIB ITOBe-
OIHKM YYaCHUKIB IIOJATKOBUX BITHOCKH. YiTKe BU3HAUYEHHS MeX 103BOJIEHOI
Ta 3a00pOHEHOI IIOBEJIIHKH, 1110 MICTUTbHCS Y IPUIINCAX ITOJATKOBOTO 3aKOHO-
IIaBCTBA, TapaHTy€e 0e3yMOBHY peaslidallilo IIMX IIPUIHUCIB IIOI0 TUX CYyO €K-
TIB IIPAaBOBIIHOCKH, il a60 6e3[MisUIBHICTD SIKUX peasidyeTbCsl BIIMOBITHO
IIO TOTO, SIK ITe IIepefibadae OKpema IOIaTKOBO-IIpaBoBa HOpMa. BomHouac mpa-
BOBMI BIUJIUB IIOJI0 KOPETyBaHHS INOBENIHKM YYaCHUKIB ITOJaATKOBUX BIJHO-

' IO Baynin, ‘PyHnameHTa bHi Ipo6ieMH KPUMiHAIBHOI BiAmOBigansHOCTI B PyHdamenmanvti npobremu

Kpuminanvoi 6ionoBidanvrocmi: mamepianu HayxoBozo noninozy (Baynin 1O, Ilonomapenko O ymopsin,
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CHH TaKo)X Mae Micue. ITpu 11boMy XOTis10¢s1 6 HarOJIOCUTH Ha IBOX aCIIEKTax.
[To-mepre, e Mo)ke BiiOyBaTHCS Ha MiCTaBl TPOMAISHCHKOI TePEKOHAHOCTI
IUTATHUKA B IOIUIBHOCTI Ta MOBa3i 10 BUKOHAHHS ITOJATKOBOTO O0OB’SI3KY.
“S] — mnatHUK opaTKy!” — 1151 Te3a, siKa BCe YacTillle 3yCTPIi9a€ThCsl Y MOBEIiH-
11i 3000B’s13aHUX OCi6 Ta BUpa)ka€e BIIEBHEHICTD i IEPeKOHAHHS Y CIYIIHOCTI
peasisarii KOHCTUTYLIMHOTO 000B 513Ky rpomansaunaoM”. [To-mpyre, mpaBo-
BHH BIUIUB TPAIUIIINHO BKIIOYAE i OTPUMaHHS iHGOpMAIIil 3 PI3HUX Kepes
IO/I0 HeCIIPUATIMBUX HACIIIKIB IPU HEeBUKOHAHI IOATKOBOIO OOOB’SI3KY.
Came B ITO€THAHHI ITUX IBOX (IIEBHIUM YMHOM IIPOTUJIEKHUX 32 XapaKTepPOM)
opm mpaBOBOrO BIUIMBY 1 3’SBJISIETHCS 1€ OOHA i3 POPM YHOPSIIKYBaHHS
MOBeNIHKHY IIATHUKIB IIOJATKIB.

€1HICTH (rayy3eBa 4y Iiraay3eBa) IOaTKOBO-TIPABOBUX HOPM He BUKJIIO-
Yae iX BHYTPILIHBOI cIleliari3anii, yHopsiiIKyBaHHs TOBEAIHKHU YYaCHUKIB I10-
MAaTKOBUX BITHOCUH PI3HUMH 3a XapakTtepoM 3acobamu. OmuH i3 BUXITHUX
KpuTepiiB Kiiacudikallii mogaTKoBO-IIPaBOBUX HOPM 00YMOBIIIOE IXHIO nude-
peHLIAI0 3aJIeKHO BiJl I03BOJIB, 3060B’s13aHb 1 3a60opoH. [logaTkoBo-TIpa-
BOBE PETYIIOBaHHS, sIKe TapaHTYETHCS BIATHUMU IPHUINCaMH 3 OOKy mep-
JKaBU, 0OYMOBIIIOE€ BCTAHOBJICHHSI Ta 3aCTOCYBaHHS BIIITOBITHUX OOMEXeHb,
sIKe TapaHTy€e MyOIiYHu iHTepec y mogaTkosii cdepi. Takum auHOM Binody-
Ba€ThCs 3a00pOHA ITeBHUX JIiif, IO MEPEIIKOKAIOTh a00 YHEMOKIIUBIIIOIOTh
peaJtizaliifo iHTepecy iHIIIOro y9acHUKa BiIHOCHH, a00 BOHA TapaHTy€ BUMOTH
IIIO/I0 IIeBHOI TIOBEIIHKY Yepe3 3aKpiluleHHs Cy0’ EKTUBHUX IIPaB Ta 000B’ 3~
KiB Ta BIATIOBIZHUX IPOLEAYP IXHBOI peasi3alii.

[Tpu 11pbOMY Ba)KJIMBO BPaxOBYBAaTH JiaJIeKTUYHE CIiBBigHOIIEHHS (opM 3a-
6OpOH Ta BeJiHb, KOJIH BeJIHHS MOKe OyTH BUpakeHe B opmi 3a60poHH i
3abopoHa B ¢opmi BesiHHs. De3dyMOBHe BeJiHHS Ha 3[iMICHEHHS MEeBHUX il
dbaxTuaHO 03HAUAE 3a00POHY FOTO HE3MINCHEHHSI .

Benians Ta 3a60poHU mUdEpPEHIIIOIOTHCS 3aJIeKHO Bifl TOTO, SIKUMU IH-
HOM 3a0e3Ievy€eThCsl YHOPSAKYBaHHS OOOB’SI3KIB YYaCHUKIB ITOJATKOBUX
BIJHOCUH. BesliHHS cIpsIMOBaHI Ha BCTAHOBJIEHHS TUX IIPaBUJI, Ti€l MOBe/iH-
KU, 0710 IKOi Tpeba ity (BeCTU MOAATKOBHI OOJIIK, CIUIAYyBaTH MMOJATKH,
Ha/IaBaTU MONATKOBY 3BITHICTH TOIIO), 3a00POHU OPTraHI3OBYIOTh ITOBEIIHKY
YYaCHHUKIB BITHOCHH, 3aKPIIUTIOI09U 000B SI3KM yTPUMAHHSI BiJl TUX YU IHIIIIX
miit. B OCHOBI TaKOrO PO3MEXYBaHHSI MICTUTBCSI MOXJIUBICTD 1 0€3yMOBHICTh
3aCTOCYBAaHHS IIPUMYCY, II0 BifoOpaskae IPUMYCOBe 3aCTOCYBaHHS 3a060po-
HSIOYHX MTOTATKOBO-TIPABOBUX HOPM.

2 Koucruryuist Ykpainu: 3akoH Ykpainn Bin 28 depBHst 1996 p. Ne 254k/96-BP. Bidomocmi Bepxo6Hoi Padu
Yrpainu. 1996. Ne 30. Cr. 141.
* H Kyuepssenxo, Kypc nHanozo6oz0 npaba, m II: Bbedenue 6 meoputo nanozobozo npaba (Jlerac 2004) 163—4.
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[TonaTkOBO-TIpaBOBa HOPMa HAKa3yIOYU MEBHY MOBEIIHKY y9aCHUKAM IOIAT-
KOBHX BITHOCHH, 3000B’513y€, YIIOBHOBa)XXy€ (103BOJIsIE€) U 3a00pOHSIE 3MIiii-
CHIOBAaTH (YU He 3MIIMICHIOBATH) Ti YM iHII BYMHKHA <...> Kiacudikamis mo-
IaTKOBO-TIPABOBUX HOPM 3a UM IMPHUHIIUIIOM, BUPa)Ka€ XapaKTep BIUIMBY Ha
HOBEJIiHKY 0Ci0, 110 IPUIMAIOTh YYacTh B MONATKOBUX BiTHOCHHAX <...>%.

Ba 6isbIle, BaKJIMBO MaTH Ha yBasi, 110 3000B’sI3aHHsI 3[IIICHIOBATHU I1€B-
HI [ii TOlaATKOBO-TIPAaBOBOI HOPMOIO (haKTUIHO 3a00POHSIE MISATH BCyleped
Takomy npunucy. To6To, 30608 s13aHHS, sIKe TAKUM YMHOM 3aKpIIlJIeHO, (ak-
TUYHO MICTUTB TIHbOBY 3a00pPOHY IIO/I0 MOBEMIIHKH, KA BIIXUIISETHCS Bil 30~
60B’s13aJIBHOTO IIPHUIIHCY.

Xorinocst 6 3BepHYTH yBary Ha IIeBHY IIOABIIHY OpPiEHTOBAaHICTb IIPABO-
BOTO BIUIMBY TaKOTO 3000B’sI3aIbHOTO IPUIIUCY. BcTaHOBIIIOI0YM 000B’SI30K
IUISL TIOBEIIHKKA OJHOTO CY0’€KTa, Taka HOpMa TapaHTYeE 1 peasi3alilo BUMOT
IIOZI0 YTPUMAaHHs Bif Iifl, sSIKi BU3HAYeHI BIIIOBIHOIO IPAaBOBOIO 3a00pO-
HOI0. BCTaHOBIIIOI0OYM NOBHOBA)KEHHS yYaCHUKA ITOJATKOBUX BIJHOCHH Ha
BYMHEHHsI TUX M IHIINX [ifl, 3a60poHa BOZHOYAC Iependadace il yTpuMaHHs
BIJI [Iif1, SIKI YHEMOXKJIMBIIIOIOTh Peasli3allilo paB yIIOBHOBaXKeHOT 0cobu. [lep-
)KaBa, TapaHTYIOYU CBIll IHTepec MpaBOBUMU 3aco6amu, (PaKTUIHO 3aBXKAU
Hazmae mpoMy opMy BesliHHs. BomHO9ac, 3ajeKHO Bif MeTH Ta 3aBJaHb, Xa-
paxTepy BimHOCHH mozi6He BemiHHS HabyBae ¢hopmu 30008’ sI3aHHS, TO3BOIY
91 3a60pOHU, 3aJIEXKHO Bifl YOTO 1 BU3HATAETHCS 0COOTUBICTD hopMuU peasiza-
1i1 BinnoBinHOI (PyHKIIIT TPaBOBOI HOPMU Ta METOIB ii BIUIUBY Ha ITOBENIHKY
cy6’exriB. ‘[logaTkoBO-TIpaBOBa HOpPMA B JAHOMY BHIIAJKy BimoOpakae xa-
paKTep BUpPa)KEHHS Jep>KaBOI0 CBOTO BEJIiHHS, KOJIM HOPMAaTUBHUM ITPHUIINC
(opMy€EThCS 3 METOIO 103BOJTY, IOMYIIEHHSI Y1 3a00POHHU IIEBHUX BUNHKIB .

3000B’s13y104i MOATKOBO-IIPAaBOBI HOPMH BHU3HAYAIOTh MEXI peaisartii
000B’s13KiB 0Ci6 3[1IICHUTH MeBHI MO3UTUBHI il y cpepi omomaTkyBaHH:. Bin-
OyBa€ThCs Ie Yepe3 MOKJIAIaHHs Ha CyO €KTIB MOJATKOBUX IPAaBOBITHOCUH
000B’sI3KIB BUMHSITHU [ii BIAMOBITHO MO mepemnbadeHUX HOPMATUBHUX PHU-
IUCiB, OyIyBaTH CBOIO IIOBEIIHKY BiTIOBITHO IO TOTO BapiaHTa, SIKMI YiTKO Bi-
no6pajkae BUMOTY ITOIATKOBO-TIPaBOBOI HOpMH. ‘OCO6IMBICTIO TO3UTUBHOTO
3000B’s13yBaHHS <...> € HALIJICHICTh Ha [TOKJIAIaHHS IOPUIUIHIX 000B SI3KIB
aKTHBHOTO 3MICTy, 000B’sI3KiB (pOPMyBaTH CBOI AKTUBHI BYMHKH BIIIIOBITHO
mo mpunucy Hopmu °. He MO)XXHa BUKJIIOYATH, IO IIPU BiICYTHOCTI MOmi6-
HOI HOPMHU BHKOHAHHSI ITOIATKOBOTO OOOB’SI3Ky BCe K TaKd BimOymocs. Ase
BUKJIIOYATH TOTO, IO 1€ 1 He 3[IMCHUIOCT O TaKOX He MO)KHA. [IpuHIuIIO-
BMM MOMEHTOM B OIIiHIIi TOAIiIOHO cuTyaIii € Te, 110 mofiOHa MOIaTKOBO-TIpa-
BOBa HOpPMa OpPI€EHTOBaHA Ha PeTyJIIOBAaHHS TUHAMIKH ITOJATKOBO-TIPABOBHUX
BIIHOCHUH, YIOPSIAKYBAHHS aKTHBHOI ITOBEJIHKNA YYAaCHUKIB IIPaBOBITHOCHH.

* Kyudepssenko (u 3) 164.
> Tam camo 165.
¢ Tam camo 166.
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Bogxodyac macuBHi Ail, yTPUMaHHS Bifl 3[1NICHEHHS THUX YM IHIIUX BYMHKIB
He MO’Ke ITOKJIaIaTHCsI B OCHOBY BUKOHAHHSI IIOIATKOBOTO 0OOB’SI3KY, ITaCHB-
HO He MO)KHa 3[ICHUTH OOJIIK CIUIaTy Ta 3BITHICTB.

YIIOBHOBa)XYI04i ITOJATKOBO-IIPAaBOBI HOpMHU 3a0e3IedyioTh perIaMeH-
Tallll0 IPaBOBOi NOBEAIHKU Y4YaCHUKIB BITHOCUH, 3aKPIILIIOIOTh ITO3UTUBHI
cy0’€KTUBHI ITpaBa y4YaCHUKIB [TOIATKOBUX MpaBoBinHOCKH. Taki cy®’ eKTUBHI
IIpaBa rapaHTYIOTh peali3alliio IUMHI 0COOaMU MO3UTHBHUX Aiil. [leTaisaris
MO iOHIX HOPM a€ 3MOT'Y BUOKPEMUTH SIK HOPMU, BILIUB SIKUX CITPSIMOBaHUI
Ha BCiX Cy0’€KTIB IONATKOBUX BITHOCHH (HOPMU-TIPUHITUIIN, HOPMU-TediHi-
11ii TOIIIO), TaK 1 HOPMHU, BIUIMB SIKMX CIIUPAETHCS Ha BUIOBI 0COOIMBOCTI ydac-
HUKIB (KOHTPOJIIOI0Yi OpPTaHy, IUTATHUKY [TOJATKIB, TOJATKOBI aT€HTH TOIIIO).
[Toni6HMI THI MOMATKOBO-IIPABOBUX HOPM 3aJIHINAETHCS IMIIEPATHBHUM,
XO4Ya Ha MEePIINi HOIJISA MOXKe 3aIUTyTaTH Te, 110 Ha BIIMIHY Bin 3000B’s-
3yI0401 HOPMH, IIPU I[bOMY MOKe OyTH BHKOPHCTaHA AMCIO3UTHBHA popma
BU3HAYEHHS TaKOTO IIPUIINCY.

[Tpu mpoMy Tpeba BpaxoBYBaTH [Bi OOCTaBHHU: a) DMCIIO3UTUBHI (op-
MYJIIOBAHHS Y TAKOMY BUIIA[IKY HE € aJbTePHATUBOIO IMIIEPATUBHOCTI. BoHn
CIYYTYIOTh OLTbIII 3pydHOI0 (pOPMOIO peaizaliii 6e3yMOBHOTO iMITepaTUBHO-
ro npunucy. Hanpukiaz, IUCIO3UTUBHE YKJIaIeHHS JOTOBOPY PO3CTPOYEHHS
a00 BiICTPOYEHHS B MOTAIIIEHHS ITOIATKOBOT'O OOPTY He 03HAYAE TOMOBIIEHO-
CTeil 00 BUKOHAHHS Y1 HEBUKOHAHHS IOIaTKOBOTO 060B’s13Ky. Lleit 3aci6
3aIpPOBAIKY€E TUCITO3UTUBHI opMu 6e3yMOBHOTO BUKOHAHHSI iIMIIepaTUBHO-
O, TIOIATKOBOTO 00OB’s13Ky; 0) monibHa dbopMa MUCIO3UTUBHOCTI Y MeXKax
YIOBHOBQ)XYIOYOT'O IIOIATKOBO-IIPABOBOTO MPUITHCY 3a0e31edye MOXIIUBICTD
BUOOPY IIle OLHOTO THUITy. IeThCs MPO CUTYyaIlilo, KOJIKM Yepe3 BHU3HAYCHHS
IIOBHOBA)K€HHSI KOHTPOJIIOI0YOTO OPTaHy 3aKpIIIIOETbCS MOKIUBICTD Pi3-
HUX BapiaHTIB fOTO MOBE/IIHKK B MeXaX 3aKOHY, 1110 06’€KTUBHO 00YMOBIIIOE
PO3Cy[ Y HOJATKOBOMY peryJfoBaHHI. [IpUHINIIOBO BaKJIMBUM IIPU LILOMY €
Te, LI0 peai3alis IOBHOBA)KEHHS I'PYHTYETbCA Ha TUX BaplaHTaX, SIK1 YITKO
3aKpiIUIeH] B 3aKOHI, a He BU3BHAYAIOTHCS CYO €KTOM BIJIQJIHUX IIOBHOBAXKEHbD,
K MOMy Te O6a’kaeTbcsl. 3a00pOHSIOYI MOTATKOBO-TIPAaBOBI HOPMH OPIiEHTY-
IOThCS Ha YHOPSANKYBaHHS MaCUBHOI MOBENIHKM YYaCHUKIB BITHOCHH 4epe3
3aKkpimieHHsT 000B 13Ky YTPUMaHHS BiJi IIeBHUX JIiil. besyMoBHO, 3a6opoHa
B IpaBi — I1e 000B’SI30K, 0OOB’SI30K YTPUMAaHHS Bifl THX Miil, SIKi MICTATbCS
B IIPUIIUCI.

‘BMICT IOPUANIHUX 3a00POH, 1110 BUPAKAIOTHCS Uepe3 MaCUBHY MOBEIIHKY,
3a6e3mnedyioTh iX crnenudidHy poJib, BUPaKEHHs depe3 3a00pOHSIOUN HOP-
MU, sIKi TaApaHTOBAaHI BIIIOBITHUMU BUIAMHU IOPUIAYHOI BiITOBIIaTbHOCTI .
[TopiBHIOIOUH i3 3060B’513y 109010 HOPMOIO, 3a00POHSII0OYA XaPAKTEPU3Y€ETHCS
SIK CIITTBHICTIO, TaK 1 BigMiHHICTIO. CHUTBHICTD Nepen6adae HassBHICTD IIeBHOI
BHUMOTH IT[OJ0 ITOBEiHKH y9aCHUKA IOTATKOBHUX BITHOCHH (4iTKICTh IIPUIIHCY,
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KaTerOpUYIHICTh POPMU TOIIO), TOMI SIK 3a00pOHsII0Ya HOPMa, BUKITIOUAI0YN
MOJUIMBICTD peasianii IeBHUX [Iif, He BUMAara€ oO0B’sI3Ky BUMHSITH YU He
BYMHATH iX. 3a600poHa 3a3BUYall He Iependadae 3aKpiljIeHHs IIPUIIICY, A 30~
Cepe[Ky€EThCsI Ha OIUCi 3a00POHEHOT [Iil Ta BCTAHOBJIIOE BUMOTY 3aCTOCYBaTU
B TaKii1 CUTYyaIlil TeBHe OKapaHHs. Uepes 11e i BCTAHOBJIIOETHCS IIOB SI3aHICTh
MDK Pi3HOBHUIOM IPOTHIIPABHOI MOBEAIHKH (1110 (PaKTHIHO 1 € 3a60POHOIO)
Ta HECHPUSATINBUMU HACTIIKaMH, SIKi I[bOMY BIIIOBIIAIOTH (CAHKIIIEIO).

Tak, came 1MOaTKOBO-TIPaBOBI HOPMH, III0 BHPaXKAIOTh 3a00poHY mepeby-
BAIOTh Y IiaJIEKTUYHOMY 3B SI3KY 3 IO3BLIbHUMH IIOaTKOBO-TIPABOBUMH HOP-
Mamu. Opunuyna dopma ocraHHIX nepenbdadae 3aKpilIeHHs TO3BUIBHOCTI
IIeBHOI ITOBEIIHKU, MOYKJIMBOCTI BYUNHATHU CBOI M1l BIIIIOBIZHO IO 3aKOHOIABYO
BA3HAYEHUX MMOBHOBa)KeHb'. IOpuouvHi HacIigKu Taki 103Boau HaOyBaKOTh
[IePeTBOPIOIOYKCH B 0COOINBI yIIOBHOBXXYI04i HOpMU. Hanmarouu npaso mist-
TH B MeKaxX BU3HAYEHUX IIOBHOBA’KEHb, BOHU (DAKTHYHO MICTATH 3a60pOHY
[ISITH IHIIAM YUHOM, CTAIOTh IIEBHUM 3aII0ODKHUKOM IIIOJI0 TIOPYIIIEHHS KOP-
IOHIB MO3BOJICHOI NOBEIIHKY. TaKUM YMHOM BUHUKAE IEPEIIKONA IJIsI Hel0-
3BOJIEHOI IOBEMIHKY, B OCHOBI SIKOI € BIIXWJICHHSI BiJl TOI'O BapilaHTa IIOBEIiH-
KU, 110 YITKO 3aKPIIUIEHUN TaKOI HOPMOIO.

[TpaBoBUMIl MOPSIIOK y IeprKaBi rapaHTYEThCS CYKYIHICTIO 3aco0iB. bes-
YMOBHO, y Ii#l cUTYyalii mepeBa)kHa OTBIIICTh TAKUX 3aCO0IB MOB’SI3Y€ETHCS
i3 TOTEHIIMHUM a60 peaTbHUM IPUMYCOM, PSKUMaMH MOTO 3aCTOCYBaHHS.
Y npoMy ceHCi He MO)KHA ITHOPYBAaTH NPHUHIMIIOBY aKCIOMY IIIOJO 3aCTO-
CYBaHHS NPUMYCOBHUX 3ac00iB — IX 3aKOHOfIaBUe yHoOpsnKyBaHHs. [IpaBo-
BUI MOPSIIOK B YKpaiHi I'PYHTYETbCS Ha 3acajax, BIAIOBITHO O SKUX HIXTO
He MOXKe OyTH anMymeHI/Iﬂ pobutu Te, 10 He nepen6aque 3aKOHOaB-
ctBom”. B ocHoBi peamsauu IPUMYCY B IyOJIIYHOMY IIpaBi MICTATHCS SIK
HOPMH, SIKI CIIPUSIOTH, 1HIIIOIOTH HOBCILIHKY ocobu, 1110 BmoGpa)Kae qiTKe
IOoIep KaHHS 3aKOHO/IaBYOI0 MPUIIHCY, TaK 1 HOPMHU, 4epe3 sIKi rapaHTy€eTbCs
3a00pOHSI0Ye MPU3HAYEHHS IIPUITUCIB IIPABOBUX HOPM.

[TopaTkoBO-TIpaBoBa 3a60pOHa B IYOJIIYHOMY peryJIIOBaHHI Iepenbadae
nudepeHIianilo Npu3HadeHHs, GOPMH peasti3aliii, 3aJIe’)KHO Bifl BUIY ydac-
HIUKa IIOJATKOBUX BITHOCHUH. Y3araJbHEHO Iie BjaIHI Ta 3000B’s13aHl 0coOu.
Y Ha#OUIBII OIINPEHOMY CEHCI ITpaBOBa 3a00POHA OB I3YETHCS 3 OIIHKOIO
HOBEIIHKU 0COOH, sIKa PO3ITISNAEThCSI 3aKOHOIABIIEM SIK ITPABOIOPYILIEHHS,
BHU3HAYEHHSIM ITi[ICTaB Ta PO3MIPY CAHKIIIH 00 HACTIAKIB I1bOro. ToOTO Hail-
yacrimre 3a00poHsI0Ye NMPU3HAYEHHS IIPaBa OPIEHTYETHCS Ha 3aKPIIICHHs
OILIIHKY Ta HECTIPUSITIUBUX HACIIIKIB I0/I0 TIEI 0cOOU, SIKa BUMHIIIA [IPABO-
nopyieHHs. BoqHovac, Ha HaIlly IYMKY, IIe IOCUTh OOMeXKyBaJIbHUH ITiIXifI.
He mo’xkHa BUKITIOY9ATH 3a00POHSIOUMI BILIUB 1 IIOJ0 MTOBEMIHKH Cy0 €KTa,

8 Kyuepsisenko (u 3) 172.
° Koncrurymis Ykpainu (u 2).
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SIKUY TIPOTUCTOITh IIATHUKOBI, CY0’€KTa BJIaJIHUX IIOBHOBA)XKEeHb, I€P’KaBHO-
IO OpPTaHy TOIIIO.

Koncrutryniss YkpaiHu, Ha Halle IepeKOHAaHHs, MICTUTh YITKI MiCTaBU
IpaBOBOI 3a00pOHU, siKa 0e3MOCepeHbO CTOCYETHCS YIOPSAKYBAaHHS I10-
BeJliIHKM BJIaTHOro cy6’ekrta. ‘OpraHu mep)>kaBHOI BJIaJU Ta OPTaHU MICIIEBOTO
CaMOBpSIIYBaHHs, IX MOCamoBi 0cobu 3000B’s13aHI AiATH JIHIIEe HAa MiACTaBi,
B Me)KaX ITOBHOBa)KeHb Ta y crocib 1o nepenbadeni Koncrurymieo ta 3ako-
Hamu Ykpaiaw . TakuM 9HMHOM, MOKHA BBQ)KaTH, IO MOAIOHA CYKYIHICTDb
3a00pOH OpPIEHTYETHCS HA OPraHi3allil0 MOBEMIHKU IyOJIIYHUX CYyO €KTiB,
Cy0’€KTiB BJIaJITHIX IOBHOBa)KEHb 1 IlepenOadae BiAMOBIIHI HECIIPUSTIUBI Ha-
CJIIIKY 1010 HUX. Takuil BUCHOBOK, 10 pedi, KOPeJIo€ 1 3 YCTaJeHUM y cydac-
HIi Teopii KPUMIHQJIBHOTO IIpaBa CYI)KeHHSIM IIPO Te, 110 BCTAHOBJIEHHS 15
OpTaHiB Jiep>KaBHOI Bl BU3HAYEHUX 1 OKPeCJIeHUX IiCTaB, MeX ITIOBHOBA-~
JKEeHb 1 c11oco0y iXHbOI JisSUTBHOCTI OTHOYACHO € 3a00POHOIO 1JIsi HUX Ha BUU-
HEHHS [iJHb 1032 [MUMU IIiACTaBAMU, MEKaMU 94 Cr1ocobom!!

CHCTeMHICTh TAKOTO KOHCTUTYLIMHOTO IIPUITICY BUOKPEMJIIOE TPU ACIIeK-
THU IIPaBOBHX 3a00POH:

1. Y9acTp y IpaBOBIIHOCHHAX Ma€ BilOYBAaTHCS BUKIIOYHO Ha ITiICTaBi
BIINOBIIHOI 3aKOHOIABYOI HOPMU. 3pO3yMLJIO, III0 B OCHOBI IIPaBOBOI CIIpS-
MOBAHOCTI BiIIOBITHOI HOpMU Ma€ OyTH IIPUIIUC, 0 BUPAKAE XapaKTep I10-
OATKOBUX BIIHOCHH. Y3araJIbHIOIOUMH MIAXi[ IIOJO IbOTO 3aKPIIIIOETHCS
y ITomatkoBomMy kopexci Ykpainu (pani — 1K Ykpainm), sikuit, BU3Ha9ar09u
cdepy [ii HbOro aKTa, 30CepeKye yBary Ha peryIroBaHHi:

<...> BIJHOCHHH, IO BUHUKAIOTh Yy cepi CIIpaBITHHS MONATKIB 1 360piB,
30erma BHU3HAYAE BI/I‘IepHHI/II/I nepemK MOJATKIB Ta 36op113 1[0 CITPABJLTIOTHCS
B YKpaiHi, Ta MOPSIOK IX aAMIHICTPYBaHHS, IUIATHUKIB ITOIATKIB Ta 300piB, IX
mpaBa Ta 000B’SI3KM, KOMIIETEHIII0 KOHTPOIIOIYNX OPTaHiB, TOBHOBAKEHHS
1 000B’SI3KHM iX IMOCamOBUX OCI0 il Yac aaMiHICTPYBaHHSI MOJATKIB Ta 300piB,
a TAaKO’K BI/ITTOBIIAIBHICTD 32 TOPYIIIEHHS TIOIaTKOBOTO 3aKOHO/IaBCTBA'?

To6T0 pakTUIHO UmETHCS PO APYTHI PiBeHb IeTali3alii XxapakTepy I10-
JATKOBUX BimHOCHMH. Ha mepmioMy piBHI KOHCTUTYIIMHMI HNPUIINC y CT. 67
y3arajpHIOE Cc(pepy perylioBaHHS — CIPABISHHS ITOJATKOBOIO OOOB’SI3KY.
YT1ountoroun e, [IK VkpaiHu 1 BU3HA4alOThCs TOJIOBHI KpUTepii BITHOCUH
IIO/I0 CIIPABJISIHHS ITOJATKIB Ta 300PiB.

[TK YkpaiHu BCTaHOBJIEHO i IIeBHi OOMEXEHHsI IIPAaBOBOTO BIUIUBY B pe-
I'yJII0OBaHHI nogaTkoBux BigHOCUH. [1K Ykpainu:

10 Koncruryis Ykpainu (1 2).

' Tus. noxnapsire: O [Tonomapenxo, 3azanvta meopis busnauens kapanocmi KPUMiHAAbHUX npabonopyiuets
(ITpaBo 2020) 215-22; Baysniu (u 1) 20.

"2 TlomaTkoBumit Komekc Ykpainu Bif 2 rpyans 2010 p. Ne 2755-VI. Bidomocmi Bepxo6uoi Padu Yxpainu. 2011.
Ne 13—14, Ne 1516, Ne 17. Cr. 112.
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<...> He Peryyiio€e MUTAHHS MOTAIlIeHHs TOaTKOBUX 3000B’s13aHb ab0 CTAIT-
HEeHHsI IIOIATKOBOTO OOPTy 3 0Ci6, Ha SIKUX IOIIHPIOIOTHCS CYIOBI IPOLIEAyPH,
BusHaveHi Kogekcom Ykpainu 3 nmpouenyp OaHKpYTCTBa, 3 OaHKIB, Ha SIKi 110~
HIUPIOIOTHCS HOpME 3akoHy Yipainu “IIpo cucremy rapaHTyBaHHS BKJIA/IiB
isnunux 0ci6”, MpoBeNeHHSI KOMIUJIEKCHUX II€PEBIPOK 3 METOIO BHSIBJICHHS
(binaHCOBUX PaxyHKIB Ta HOraIeHHs 30008’ 13aHb 31 CIUIATH €IUHOTO BHECKY
Ha 3araJbHOOOOB SI3KOBe [ep)KaBHE COIliajibHe CTPaxyBaHHS (KpiM 0co6iu-
BOCTe¥ (PYHKI[IOHYBAaHHS €IMHOTO PaXyHKY, ITOJAHHS 3BITHOCTI IIIOJI0 CYMH
HApaXOBaHOTO EIMHOTO BHECKY), 300piB Ha 000B’sI3KOBe [ep)KaBHE MEHCIITHe
CTpaxyBaHHS 3 OKpEeMUX BU/IIB TOCIIOIAPCHKUX OIepariin’’.

[Tonmi6HMI aKIeHT Oy’Ke BaXJIMBHUM, 00, HE3Ba)KAIOYU HA OTHOPIMHICTH
OJATKOBUX BIMHOCHH, BUHUKAIOTH KOJI31l, IIOOO OIIIHKUA SK IX 3MICT, TaK
i HacmigkiB. Lle mOB’s3y€ThCsS 3 THM, IO CIJIaTa MOJATKIB K 0O0B’SI3KOBHUX
IUTaTEKIB 1HOMI 3MIIIYETHCS i3 CIUIATOIO IHIIUX OOOB’SI3KOBUX IUIATEXKIB.
Bonmuouac He suilie xapakTep, a i MiJCTaBU CIPABIISTHHS 000B SI3KOBUX I1JIa-
TeXIB MOXKYTh OyTH pisHumu. Lle i mepenbagae pisHi 3acobu perynoBaHHS,
3aCTOCYBaHHs PI3HUX 3aKOHOIABYUX HOPM.

3 omrany Ha COPSIMOBAHICTh IIOAATKOBOro perynoBaHH:, [IK Ykpainu
9iTKO BU3HAYEHO — 3 YOTO CKJIAJIAETHCS MOJATKOBE 3aKOHOIABCTBO YKpaiHW,
a came

3 Korcrurynii Ykpainu; nporo Kopexcy; MuTtHOro Komekcy Ykpainu Ta iHIIIIX
3aKOHIB 3 IUTaHb MUTHOI CIIpaBU y YaCTHUHI peryJOBaHHsS IIPABOBITHOCHH,
1[0 BUHUKAIOTH Y 3B SI3Ky 3 OIOJATKYBAaHHSIM MHUTOM OIIEpPALliil 3 IIepeMIIlieH-
HsI TOBApiB Yepe3 MUTHUU KOPIOH YKpaiHU; YNHHUX MIKHAPOIHUX 10T OBOPIB,
3rozia Ha 0OOB’SI3KOBICTh SIKUX HamaHa BepxoBHoto Pamoro Ykpainu i skumu
PETYIIOI0THCS HUTAHHS ONIOAATKYBaHHST; HOPMAaTHUBHO-TIPABOBUX aKTiB, IPUI-
HSTHX Ha IiICTaBl Ta Ha BUKOHAHHS Iboro Kopekcy Ta 3aKOHIB 3 TUTaHb MUT-
HOI cripaBy; pinreHb Bepxosuoi Panu ABroHomHOI Pecty6itiku Kpum, opranis
MICIIeBOTO CAMOBPSIYBaHHSI 3 IUTaHb MICIIEBHUX ITOJATKIB Ta 300piB'.

JloriyHUM BUITISANAE [IeKiTbKa yTOYHeHb. [lo-mepiie, 3po3ymino, o He
Bcst KoHCTHTYLIA YKpaiHM € IOZaTKOBUM 3aKOHOZIAaBUYMUM AKTOM. [meThcst mpo
IeKiTbKa HOPM, fAKi a60 6e3mocepeqHbO CTOCYIOTHCS MONATKOBOTO PErysIio-
BaHH:", a60 OIToOCepeKOBAHO BIIMBAIOTH HA IOOYIOBY ITOATKOBOI CHCTEMU
Ykpainu, BU3HAYal04X aJMIHICTPAaTUBHO-TEPUTOPIAJIbHUI YCTPill nep>KaBH,
KOoMIIeTeHIIio mybmianux cy6’exti'®. [To-mpyre, Tpeba BpaxoByBaTH BILIUB
HEIOJAaTKOBOI'O 3aKOHOJABCTBA, K€ PETYJIIOE MOAATKOB] BITHOCMHU Ha MEXI1

13 TlomaTkoBwMil Komekc Ykpainu (H 12).

Tam camo.
°> Koncrurymis Ykpainu (u 2).
¢ Tam camo.

4
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3 IMOJaATKOBHMM 3aKOHOJaBCcTBOM. Hanmpukitan, MuTHuit komekc Ykpainu'’ ymo-
PSAOKOBY€E BITHOCUHU IIIO/I0 CIIPABJISIHHS MUTA, ajle BOAHOYAC CIUIATa IIONATKY
Ha JOfaHy BapTiCTh Ta aKI[U3HOTO IIOIATKY TAKOX ITOB SI3YETHCS 13 IEPeTH-
HAaHHSIM MUTHOT'O KOPIOHY.

He MeHIII Ba)KTMBUM IIPU LIBOMY € PETY/TIOBAHHS OATKOBUX BITHOCHH 3 II0-
3uIii 3aKOHHOCTI. OCTaHHE, BUCTYIAE SIK MPUHIUIIOM JIePXKaBHOTO yIIPaB-
JiHHs (110 peanidyerbcs B cnenudivHiit cepi), Tak i METOIOM IepKaBHOTO
KepiBHUIITBA 'S,

3po3ymisio, 110 BUKJIIOYHE HOJIOKEHHS BJIAHOTO Cy0’€KTa (K BIacHUKa
KOIIITIB Bifl MOJATKIB Ta 360piB, TaK i OpraHizaTopa MOAATKOBUX BITHOCHH)
rapaHTy€e HOMYy BHUKJIIOYHE CTaHOBUIIE. [IJI1 He3aKOHHOTrO IepeOibIIeHHs
MOYXJIMBOCTEH BIUIMBY TAKOTO YIaCHUKA BITHOCHH SIK pa3 i BAXKJIMBA “3aKOH-
HICTH” SIK BINIOBIOHUIT 3aNMOODKHUK IMOBEMIHKM 32 MEXaMH T03BOJIEHOTO,
HeXTyBaHHs 3aKOHOJJaBYMMH HOPMaMH, SIKi 9iTKO 00yMOBIIIOIOTH Bi/IITOBi/IHI
ITOJITATKOB1 TOBHOBAKEHHSI.

2. Mexi moBeIiHKMA BIagHOTO Cy0’€KTa OOYMOBIIOIOTHCS HasIBHUMU
ITOBHOBa)KEHHSIMH, SIKI 3aKpiIUIeHI B 3aKOHI Ta YHEMOKJIUBIIOIOTH Iil a6o
6e3MisTbHICTh TAKOTO YYaCHHMKA BiTHOCHH, SIKi He BU3HAYEH] y BiIMOBITHOMY
OBHOB)KeHHI. BusHauatouu koMmmeTeHIito cy6’ ekTa BIIaTHUX [IOBHOBa)KEHb,
JIOTO ITOCA/IOBUX 0Ci6, 3aKOHOIABEIIb [IeJIeTy€ MOMY BifITIOBI/IHI BJIa{Hi TIOBHO-
Ba)KeHHsI, peaJlidallisi SKUX rapaHTye 3aXUCT MyOJIiYHOroO iHTepecy, peasisa-
1ifo myOIivHNX 3aBJaHb. Ha BiIMiHY Bif MPUBaTHOIIPABOBOTIO PETrYIIOBAHHS
KOMIIeTeHIIii, KOJIn BOHA Iepenbadae BIAMOBiAHe CyO’ €KTUBHE IPaBO 0cobu
3[IMCHIOBATH Ti YU 1HIII Jii, TyOIi9HO-TIPaBOBUI BUMIp Iependadae iHIe po-
3yMiHHS KOMIIeTeHIil. BOHa OB A3y €ThCs He 3 CyO’€KTUBHUM IIPAaBOM 0CO0H,
a 3 popmoro mpaBooOoB’s13Ky. Tak, HAAUISIOYN ITOJATKOBI OpraHy (PYHKITISIMU
KOHTPOJIIO, IepyKaBa JIeJIeTye oMYy He JIUIIIe MOXJIMBICTD, IIPABO 3/I1FICHIOBA-
TH KOHTPOJIIOI0UI 3aXOI¥ IIIO/IO OIIHKY ITOBEeJIHKH IIJIATHUKA, a i1 6e3yMOB-
HUi1 000B’SI30K POOUTH IIe.

[ToBHOBaskeHHsI Iy OIITHOTO CY6’€KTa B IMMOJATKOBUX BITHOCHHAX 0OYMOB-
JIIO€ BIATIOBIIHY CHCTEMHY iepapXito Takux cy0’exTiB. ‘TlomaTkoBa KOMITeTeH-
11is1 nepen6avae HaIeHHs Cy0 €KTIB, 1110 TPECTABIISIOTH BIAJTHUX YIaCHUKIB
[IPaBOBITHOCKH, MOBHOBAXEHHSIMU B 00J1aCTi Iy6IIiTHO-TIPAaBOBOTO PETYJIIO-
BaHHS BITHOCUH OIONATKyBaHHS '°. Y Iiil cuTyamii #ieThcsl PO BU3HAYECHHS
[TOBHOB&)KEHb TAKUX CY0 €KTIB BUKIIOTHO 3aKOHOM. ba Ounblire, cy6’ ek, 1110
HaOyBae BI/IITOBiIHI TOBHOBA)KEHHSI, IIPEICTABIISIE JepKaBy Ta TEPUTOPiajb-

7 Mutnuit Kogekc Ykpainu Bin 13 Oepesmst 2012 p. Ne 4495-VI. Bidomocmi Bepxobuoi Padu Ypainu. 2012.
No 4445, Ne 46-47, Ne 48. Cr. 552.

'8 H KyuepsiBenko, ‘TIpaBoBast IpHpo/a IIpoOIecCyalbHOTO PEeryJIHpOBaHus HaJIOrOBBIX OTHOLIeHUIT (2012) 4
EsxeromHuk ykpanHckoro mpasa 205.

19 KyuepsiBeHko (H 3) 363.
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Hi rpoMazin. [0 TOro >k MOBHOBA)KEHHS, 110 (OPMYIOTh KOMIIETEHIIIIO BJIajl-
HOro cy0’€KTa B IOJATKOBIN cdepi, MatoTh MyOIiYHO-TIPAaBOBY IIPUPO.Y, SIKa
1 BU3HAYa€ MOXJIMBOCTI Ta XapaKTep AIsUIbHOCTI TAKUX YYACHUKIB BITHOCUH
y cdepi onogaTKyBaHHSI.

XapakTepusyo4du IPUPOAY IIOJATKOBOI KOMIIETEHIII AK CyKyIIHOCTI
IIOBHOB&)KEHD BJIA[IHOTO OpraHy, Tpeba BpaxoByBaTu MeTy>. Y CeHci mopmaTt-
KOBOTO PEryJII0BAaHHS TAKOIO METOIO € mpunuc cr. 67 Korncrurynii Ykpainu,
AKUN y3arajJbHIOE HANIPSIM, OPIEHTAIIIO peaiidalii BIaJHUX IOBHOBa)KEHb —
KOHTPOJIb IONO BUKOHAHHS IUIATHUKAMHU CBOTO IIOJATKOBOTO OOOB’SI3KY.
To6T0, TAKMM YMHOM, BCTAHOBJIIOIOTHCS BIITOBI/THI Me)Ki BTPYYaHHS B OLIIHKY
HOBe/liHKK 30008’ 13aH01 0coOu. He MeHIII BasKIIMBUM eJIeMEHTOM IOIaTKOBOI
KOMIIETeHIIIi € 00’€KTH BIUIMBY, C)epU BITHOCHH, Ha sIKi CIIPSIMOBYIOThCSI TaKi
NOBHOBa)kKeHHs. Yepe3 BilagHI IOBHOBAKEHHS, SIKI € €JIEMEHTOM IOAATKOBOI
KOMIIeTEeHIIIi, IK pa3 1 BU3HAYaIOThCS BaplaHTU MOXJINBOI IIOBEIHKH, KOPZ1O-
HU NPUAHATTS pillleHb Cy0’€KTaMU BJIaJHUX TOBHOBA)KEHb.

Sk BKe 3a3HAvYaIOCs BUIIE, CHCTeMa MyOImiYHuX CyO’€KTiB mepenbadae
IIeBHY IXHIO iepapXxio. 3aJIeKHO BiJl MIiCLSI B II¥ CHCTEMI 1 JeTali3y€eThCs Xa-
paKTep MOBHOBa)KeHb. [Ipy 11bOMY TOBHOBa)KEHHSI Cy6’€KTa, IKUII IepebyBae
Ha BUIIIOMY PiBHI TaKOI'O CUCTEMHOTO YIPYITyBaHHS BJIAJHUX y9aCHHUKIB II0-
IAaTKOBUX BiTHOCHH, Ilepe10avaioTh OUIBII y3arajbHeHI (pOpMH BUPAKEHHS,
II€BHI NIPUHINAINY, K B MOAAJIBIIOMY JI€TaIi3yIOThCsS Yepe3 MOBHOBAKEHHS
iHIIMX cy6’ekTiB. Hanmpukian, 10 mofaTKOBUX TOBHOBa)KeHb JiepyKaByU BiTHO-
CHUTBbCSI BUJAHHS 000B’SI3KOBUX BeJIiHb IIONO cpepu ONOmaTKyBaHH, 3a6e3-
Ie4eHHsI BUKOHAHHS TAKUX BeJIiHb, 3aCTOCYBaHHS IIPUMYCY IIOMO iX 3aXUCTY.
[ToBHOBa’)KeHHSI JK OPTaHiB, SIKi MPEICTABIISAIOTD 1 3a0€3MMeUyI0Th peasisalliio
y6IIiTHOTO iHTepecy B IOIATKOBII cpepi, MeTami3yIoThCs Yepes 3aKpiIlIeHHs
¢byHK1Ii, 3aBOaHb TAKUX OPTaHiB, IOBHOBa)KEHb ITOCATOBUX 0Ci6?!.

3nificHeHHs B1agu B cpepi OnomaTKyBaHHS 3a0e3MedyI0ThCs He CTUIBKU Misl-
MM JIepKaBH, CKIJIBKYU Yepe3 peaisaliilo KOMIeTeHII ClleniaIbHO CTBOPEHUX
neprkaBoro opraHiB. Came BOHU 1 peai3yloTh il , III0 CIPsIMOBAaHI Ha JOCST-
HEeHHSI II0/IaTKOBOTO Iy6IIiYHOTO iHTEepecy?.

CHCTeMHICTh YYaCHUKIB IOJATKOBUX BIIHOCHUH TapaHTy€ 1 BINIOBIAHY
CHCTEMHICTb IXHIX iIHTepeciB. HaBpsn uu B 1iit cuTyanii MOXHA TOBOPUTHU IIPO
€IHICTb YY1 OTHOPIMHICTD MyOIiYHUX iHTepeciB. BoHM MOXYTB 1 He 36iraTuch,
MOXYTh KOH(IIIKTYBaTH ab0 cymepeduTtu omgHe onHoMy. CaMe TOMY BasKIU-
BHM € JIOCSITHEHHS OalaHCy iHTepeciB SIK cepej IMPeACTaBHUKIB BJIAJHOI CTO-
POHH IIOIATKOBOTO IPAaBOBIIHOIIEHHS, TaK 1 MDK IPeNCTaBHUKAMH BJIAJHOI

? KydepsiBeHKO (H 3) 364-5.
! TlogatkoBwmit Kofekc Ykpainu (H 12).
2 KyuepsiBerko (H 18) 204.
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Ta 3000B’s13aHO1 0cobu. HeBupimnrena KoHMIIIKTHICT He MOXKe CIIPUATH JI0-
CSTHEHHIO METH B ITOIATKOBIM cdepi.

3. ispHiCTH Cy6’€KTa BIaJHUX TOBHOBA)XEHb MAa€ 3/IMCHIOBATUCS Y pe-
JKHMI BIITIOBITHUX IIporenyp, 6e3 mopyiieHs npouenypHux HopM. [logaTko-
Be PeTyII0OBaHHS CIIPSIMOBAHO He BUKJIIOYHO Ha IIPOTOJIOIEeHHS HeOOXITHOCTI
CIUIATH TIOJATKIB Ta 300piB, peaidamii mogaTkoBoro o6oB’s3Ky. Pasom i3
BCTAHOBJIEHHSIM MaTepialbHUX KPUTEPIiiB BUSHAUEHHSI TIOATKOBOTO 000B’ 513~
Ky Ta IIiICTaB Y9IacTi Cy6’€KTIB y OATKOBUX IIPABOBITHOCHHAX, BOHO MYCHUTh
rapaHTyBaTH i /i y9aCHUKIB MOJATKOBUX BifHOCKH. CaMe Iie ¥ 00yMOBIIIOE
aKTHBHE IepeIyIeTIHHS MaTepiaJIbHOTO Ta IPOIeyPHOTO PETYIIOBAHHS B pe-
JKHAMI PETYIATUBHUX Ta OXOPOHHUX IIPOLENYP.

<...> IcHyBaHHS BUKJIIOYHO MaTepiaJbHUX MONATKOBO-TIPABOBUX HOPM € a6-
CTPAKTHOIO KOHCTPYKIII€I0, OCKIJIBKU iX peasizallisi MoKe 3a0e3ledyBaTHCh
BUKJIIOYHO 32 PaXyHOK IIOIATKOBO-IIPOI[eCYyaTbHUX HOPM, CIeliaTbHUX dop-
MaJTi30BaHUX ITOIATKOBUX IIPOIenyp™.

BusHayarouu BUKIIOYHO MaTepiaibHUN MPUINC, HE MOXKIUBO 3’SICYBa-
TH 0COOJIMBOCTI MOTO 3acToCyBaHHS. [Ipunmcu MaTepiaJIbHHX ITOJAaTKOBO-
IIPaBOBUX HOPM Iepen0avaloTh BIUIMB Ha IIpaBa Ta 000B’I3KU Cy0 €KTIB, 1110
BUPa)XAaIOThCsl y iXHIX BIANOBINHIN moBeniHIl. BogHowac mpouenypHe pe-
TYJIIOBaHHS 00’ €KTHBHO MYCUTBh MaTH MaTepiaJbHY IiICTaBy, Ha OCHOBI SIKOI
1 GOpPMYIOTHCS HAIIPSIMU JOCSITHEHHSI pe3y/IbTaTiB IPAaBOBOTO BILIUBY ™.

ITogaTkoBI NMPaBOBIZHOCHMHU XapaKTepU3YIOTh BIJHOCMHU MDK IOPUIUYHO
HepiBHUMHU Cy0’€KTaMM, MDK BIaTHUMU Ta 3000B’SI3aHUMHU IX yIaCHUKAMH,
KOJTH (POPMYIOTBCS PeasibHi IIepefyMOBU IS 3IIMCHEHHS 3aXUCHOI yHKIIT
IIpaBa, peaisallii OXOPOHHUX ITOJATKOBUX IPAaBOBIIHOCUH. 3MICT TOJATKOBOI
IpolenypH, ii BUIU BU3HAYAIOTHCS TUMU BITHOCHHAMU, SIKi BOHA OITOCEPENKO-
BYE, sIKi peastidye depes MOBEMiHKY Cy6’eKTa”.

Tpeba moroguTHCh i3 TUM, III0 XapaKTep MOAATKOBUX IIPOLEAYP BUpPAXKa€E
neBHy NoABiNHICT. [lo-mepiie, 3MiCT HOPMOTBOPYMX MPOIELyp FapaHTYe
MOJKJIUBICTB ITOSIBU 3aKOHOIABYOI HOPMH, IIIO IIOJISITA€ B OCHOBI IIOTATKOBO-
IIpaBOBOro perynioBaHHs. [To-gpyre, peanizamis HOpM, 110 3aKpPIIIIOIOTH IO~
IaTKOBY IIPAaBO3JAaTHICTh, 00OB’SI30K BUYMHSATHU JIii a60 6e3isIbHICTD 3riTHO
3 IOMATKOBO-TIPAaBOBUMHM IIPUIINCAMH, TAapAaHTYETHCS BIIIOBITHUMH IIPO-
nenypHIMHI GOPMaMH.

» KyuepsiBerko (u 18) 201-2.

2 M KyuepsiBerko, ‘CiBBifHOIIIEHHs MaTePiaJIbHOTO Ta [IPOLECYaJIbHOTO B IIOJATKOBO-IIPABOBOMY PEryIIo-
BauHi’ B Qinancobe npabo y XXI cmopiuui: 3000ymku ma nepcnexmubu: 30ipHux Haykobux npavyv 3a mame-
pianamu Mixnapoonoi naykoBo-npaxmuunoi kongepenyii, 4 II (Anepra 2011) 143.

» M Kyuepsisenko, ITodamxoBi npoyedypu: npaboba npupoda i kaacucpixayis (Anepra, KHT, LTYJI 2009) 102.
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B ocHOBI mporenypHOro peryatoBaHHs IOAATKOBUX BIIHOCHUH MICTUTh-
cs1 GaJlaHC PEryJATHBHHUX Ta OXOPOHHHUX IPH3HAYeHb IIPABOBOTO BILIHBY.
CHUIBHICTD peryaAaTUBHOI Ta OXOPOHHOI ITOJIATKOBOI IIPOIIelypU He TapaHTy€e
ix cMHOHIMIYHOCTI 60 aBTOMaTUYHOI TpaHchOpMariii repioi B ipyry. Pery-
JIATUBHUY BIUIMB Ha BIATIOBINHI CYCIIUIBHI SIBUIIA IlepenOadae BUSHAYCHHS 1X
MaTepiaJbHOrO ceHcy. Hanmpukiaaza, MaTepiajIbHUM C BU3HAY€HHS IIJITATHUKA
MOIATKY. AJle B TAKOMY BUIJISIAIL — Li€ JIMIIIEe OPIEHTUP [JI IPAaBOBOTO BILINUBY.
CucreMHe peryIsTUBHE 3HaYeHHsI HaOYBa€ThCs BUKIIOYHO IIPU BiITOBITHO-
My HpolenypHoMy 3abe3rnedeHHi (Ipoeypy IOCTaHOBKH Ha 00JIiK 3060B’s1-
3aHoi ocobm). [ToenHaHHS MaTepiaJIbHUX 1 IPOLEAYPHUX PEryIsTUBHUX 3a-
co6iB Bifipady 00yMOBIIIOE 1 MOYKJIMBICTh 3aCTOCYBaHHSI IIEBHUX OXOPOHHUX
KOHCTPYKIIH, peati3alfito mpaBoBoi 3a6oponu. Tak, MopyIeHHs MpoIenypu
IIOCTAHOBKYU Ha OOJIIK IUIATHUKA YHEMO)KJIUBIIIOE BUUICHHS MOTO SIK IIPaBO-
cy6’exTHOI 0c06H, 3a00poHsIE OpaTH Yy4acTh y MOAATKOBUX BITHOCHHAX Ha 3a-
KOHHUX ITifcTaBax.

[TpoumenypHue 3abe3nmedeHHs peaiidamii MaTepiaJbHHUX IIOAATKOBO-IIpa-
BOBHMX HOPM 3[IMCHIOETHCSA CaMe 4Yepe3 IMOBEeIHKY YYacCHHUKIB IOZATKOBUX
IIPAaBOBITHOCHUH.

ITomaTkoBi IpoIenypH IPeACTAaBISAIOTh COO0I0 HOPMATUBHO BPETryJIbOBAHUI
1 3aKpIIJIEHU IOPSNOK ITOBEIIHKY, 1110 IIOENHY€E HOPMATUBHE PEryII0BaHHS
(mepur 3a Bce) Ta opraHisariiiiHe (B OKpeMHX BHUITaIKaX He BPeryJbOBaHe IIpa-
BOBHMHM HopMaMmu). [TogaTkoBi mpouefypu — 3aKpinIeHnil TOPSIIOK MOBEIiH-
KU Y9aCHUKIB ITOJATKOBUX BITHOCHH™.

[Ipu 1pbOMy CHPSIMOBAHICTDb IIPOIElyPHOIO BIUIUBY T'apaHTY€ YIOPSOKY-
BaHHS [OBEMIHKN AK BJIAMHUX, TaK 1 30008’ 13aHUX 0ci6. CaMe TaKMM YUHOM
PO3IJISIIAETHCST MOYKJIMBICTh HACTAaHHS HECHPUSITIIMBUX HACIIIKIB JISL IIO-
PYILIHUKIB POIIEAYPHUX HOPM 1 cepeft 3000B’s13aHUX 0Ci0, 1 cepern Cy6 €KTIB
BJIAJHUX ITOBHOBAKEHb.

Hist peryJIsITUBHUX ITOJATKOBO-TIPAaBOBUX HOPM He Iependadyae BUHUKHEH-
HsI HOBUX IIPaB Ta 000OB’SI3KIB YYaCHUKIB 1 He ITOB SI3YETHCS 3 IepeyMOBaMU
BUHUKHEHHS OXOPOHHUX IIOJATKOBUX IPaBOBITHOCKH.

Peasizanist peryaaTUBHUX ITOJATKOBUX IIPABOBITHOCKH MA€E MPOIey PHUI Xa-
pakrep, <...> CIPSIMOBAaHUM HA 3[IIMICHEHHS caMe PeryJISITUBHOTO II0IaTKOBO-
TO IPaBOBITHOIIIEHHS, @ HE OXOPOHHOTO <...> BIUIMB Ha IOBEJIHKY Cy0 €KTIB
Yy paMKax OXOPOHHHUX IIOIATKOBHUX IIPABOBITHOCHH, IPUITyCKae OGe3yMOBHe
BCTaHOBJICHHS HASIBHOCTI BIAMOBITHUX IOPUIUIHIX (DAKTIB SIK IMiICTABU TIpa-
BOIIOPYIIIEHHS.

% H KyuepsiBerko, TIpaBoBasi pupoja HAJIOTOBBIX IIPOIEAYP: K BOIIPOCY O IOHSITUH M KIacCUDUKALUH

B QuHarcoBvie npoyedypor cmpan Bocmoutoii EGponet (ITpecraposuy CraBomup pen, Benocrok 2013) 39.
¥ M KyuepsiBerko, ‘TIpaBoBa mpupona mporenypHoOro peryioBans omogarkysanus’ [2011] 2 (15) FOpucr

Ykpainnm 28.
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Muxkoima KydepsBeHKO

BucHoBku. Peamizamist peryJsiTHBHOTO IPaBOBOTO BIUIMBY 0a3yeTbcs Ha
OIIIHIIi HO3UTUBHOI ITOBEJIHKN YYaCHUKIB, BIAXWJIEHHS BiJl IIbOTO K pa3 1 I10-
POIKY€E MOXIIUBICTD 1 MIICTaBU 3aCTOCYBAHHS OXOPOHHUX IOJATKOBUX IIPO-
nenyp.
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Mykola Kucheryavenko

LEGAL PROHIBITION: TAX ASPECT

AssTrACT. A fundamental feature of the legal regulation of social relations determines
a clear distinction between the constructions of legal influence and legal regulation. If the
legal regulation involves the implementation of legal norms regarding the organization and
correction of the behaviour of the participants of the relations, then the legal influence
is based on the very fact of the existence of the law and the bodies that apply it, the
dissemination of information about its consequences, on the basis of which we are talking
about the stimulation of law-abiding behaviour.
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Systematic influence on the behaviour of participants of tax relations is provided
through obligations, authorizations and prohibitions directed at the organization of actions
and inactions of subjects of tax relations. Binding tax-legal norms determine the limits of
the implementation of the duties of individuals to carry out certain positive actions in the
field of taxation. The construction of the authorization is aimed at securing the positive,
subjective rights of the participants of tax relations. Legal prohibitions are associated with
an assessment of a person’s behaviour, on the basis of which adverse consequences are
applied to offenders.

Article 19 of the Constitution of Ukraine lays down the fundamental principles for
clarifying the legal nature of the public meaning of the prohibition. It is established how
the subject of authority should organize his behaviour, the legislator introduces clear
restrictive boundaries that exclude the possibility of actions of such subject in another
way. In this sense, three components of the legal prohibition for the subject of authority
in tax regulation are distinguished: a) participation in legal relations must take place
exclusively on the basis of a legislative norm; b) the limits of the behaviour of a subject of
authority are determined by the powers established by law, which makes it impossible for
his behaviour due to the implementation of powers that are not defined by the law; ¢) the
activity of subjects of authority in the tax sphere must be carried out in accordance with
the relevant procedures, without violations of procedural norms.

Keyworps: legal regulation of taxation; tax legal norm; authorizing tax legal norm;
binding tax legal norm; prohibiting tax legal norm; tax authorities; coercion in tax law;
tax procedures.
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ITPABOBI IOKTPVIHN ¥V ITOOATKOBIMX CIIOPAX:
OCOBJIMBOCTI, META TA 3ABJJAHHA

AHOTALILA. Y CTaTTi HOCIIIKYEThCS 3HAUYEHHs Ta POJIb IPaBOBOi JOKTPUHHU B Cydac-
HOMY KOHTEKCTi PO3BUTKY CYCIUIBPHUX i IPAaBOBUX BITHOCKH IIiJl BIUTHBOM ITI00aTi3ariii,
KOHBEPIeHIIii IPaBOBUX CHUCTEM i TeH[EHMIN IpaB joguau. Haroomryerses: Ha Heob-
XITHOCT] YiTKOrO BU3HAYEHHs Ta (PYHKI[IOHAJIBHOTO IPU3HAYCHHS IIPABOBOI TOKTPUHU
y paMKax IIpaBOBOI cucTeMHu YKpaiHu. BucBiTiioerbcst pyHIaMeHTalIbHICTb IPaBOBOI
IOKTPUHH, sika HPOPMYETHCS Yepe3d moraubiaeHe HayKOBe MOCTIMKeHHs], aHaIi3 CYTHOCTI
Iep>KaBHO-TIPABOBUX SIBUIN i MpoIeciB. BuaHawuaeThcst 6araToacmeKTHICTh PaBOBOI
IDOKTPUHH, BCTAHOBJIIOETHCS i posib y (pOopMyBaHHI MomaTKOBOro 3akoHopascTsa. ITin-
KPeCJIIOEThCS BayKJINBa PoJib IPAaBOBOI JOKTPUHHU Y BIIJIUBI HA IOBENIHKY IJIATHUKIB 11O~
OATKIB Ta BUPIIIEHH] TOJaTKOBUX IIUTaHb Y KOHTEKCTI IPaBOBOTO PEryJIIOBAHHS.

ABrop posrsigae mpouec (GOpMyBaHHS IPAaBOBOI AOKTPHHM Ta ii CKIamgoBi, HAaro-
jorttye Ha ii 6araToeTamHoCTi Ta TpuBaiocTi. CTBEPIIKYE, 1110 MPAaBOBa TOKTPHUHA — Iie
cUcTeMa MOIJSANIB Ha IPaBOBE PETYJIIOBAHHS CYCHUIBHUX BITHOCUH, BUpa’keHa depe3
NIPUHINIIY, IPe3yMIii Ta aKCiOMH, SIKi € 3pa3KoM [JIs IIO3UTUBHOTO IIpaBa. Y CTATTI
BU3HAYAETHCSI BAKINBICTD IOPUAMYIHOI JOKTPUHU, IO IIOJISITAE B PO3’SICHEHHSIX 1 TIIy-
MaJeHHsIX [IPABOBUX HOPM, 3pOOJIEHUX BU3HAHUME €KCIIEPTAMH 3 IIPaBa, IO CIPHIE
KpallloMy PO3yMIHHIO MJIs IIPaBWJIBHOTO BUpIIIeHHs cipasu. IIponoHyeThcst mpaBoBY
IDOKTPUHY PO3IISIATH He K (popMasibHe [IPaBOBe [HKEPEIIO, a SIK IONATKOBY apryMeHTa-
IO TIifJ Yac TyMadeHHs IPaBoBUX HOpM. OxapaKTepU30BaHO 3aCTOCYBAHHS IIPaBOBUX
IDOKTPUH Y IOJATKOBUX CIIOPAX, III0 MAa€ HAa MeTi JOCATHEHHsI KOHKPETHUX 3aBJaHb, Ta-
KHX SIK CIIPUSIHHS IPaBIIBHOMY IIPaBOBOMY TJIYMadeHHIO Ta 3aCTOCYBaHHIO, MiATPUMKa
BIOCKOHAJIEHHS 3aKOHOABCTBA Ta 3a0e3IeUeHHs] HayKOBO-IIPABOBOrO OOIPYHTYBAaHHS
CYIOBHUX pIIIIEHb.

KJI04O0BI CIIOBA: ITpaBOBa JOKTPUHA; IOJATKOBE MIPABO; JOKTPUHA ITOJATKOBOTO IIPABa;
IyKepesia HOTATKOBOTO IIPaBa; MOIATKOBI CIIOPH; IIPaBO3aCTOCYBAHHS; IPAaBOTAYMAdeHHSI.

Hosga comiaspHO-TIpaBOBa peaybHICTh B YKpaiHi ¢popMyerbest Ha (oHI iH-
TerpaliiHUX IpoLeciB. YKpaiHa yBIMILIA 0O €IUHOIO €BPONENCHKOrO Ipa-
BOBOTO IIPOCTOPY 1 IparHe IHTETPYBAaTHCS MO HAAHAI[IOHAIBHOI 3a CBOIM
3MICTOM IIpaBOBOi cucrtemMu €Bporericbkoro Coody (mami — €C). He motpe-
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6ye cIIeriaJpHOrO TOBeJeHHSI BUCHOBOK IIPO Te, 11O ii y4aCTh B €BPOIIENICHKIX
IHTerpaliffHUX MIpollecax, aJalTallis YUHHOTO 3aKOHOJABCTBA 10 3aKOHOAB-
crBa €C crpusie 30aradeHHIO BITYM3HSIHOI IPABOBOI KyJIBTYPH, YJOCKOHA-
JIEHHIO IIPAaBOTBOPYUX 1 IIPaBO3aCTOCOBHUX IIPOIIECIB 3aBASIKU KPUTUIHOMY
CIOPUMHATTIO €BPONENCHKUX 1 CBITOBUX IIPAaBOBUX CTaHAAPTIB. BaximBum
KPOKOM Yy IIbOMY HAIIpsIMi CJIii BBa)XKaTH BU3HAHHS IIPAaBOBOI JOKTPUHH
YUHHUKOM, 110 IO3UTUBHO BILUIMBAE HAa IOPUANYHY OisnbHICTE. Ha cBO€uac-
HICTB 1 aKTyaJIBHICTD IEepPEemIANY POJI 1 MICIA IPABOBOI JOKTPUHU B CUCTEMI
IDKepesl HaI[lOHaJbHOTO IpaBa BKa3dye TOM (DakKT, IO B PaMKaX €BPOIIENCH-
KO1 iHTerpailil BinOyBa€eThcs He JIHIlle 30IMKeHHs HallilOHAJIBHUX IPaBOBHUX
cHucTeM, a 1 GOPMYBaHHS HOBOTO IIPABOIIOPSIIKY, SIKAI He IIPOCTO 0a3yeThCst
Ha OpraHIYHOMY 00’ €IHaHHI 37100y TKiB pOMaHO-TepMaHChKOI i aHITIOCAKCOH-
CBbKOI IIPaBOBUX CiMeil, a i1 3a0e3Iedye IXHIO KOHBEPTEHIIII0 Y Me)XaxX IIPaBo-
Boi cuctemu €C. Take 301IKeHHS 00YMOBIIIOE ITOTpeOy B HAYKOBiil pO3po6-
Il CHCTEMHM 3araJbHUX NOKTPUHAJIBHUX MOIJIS/IIB SIK IPAaBOBOi i7[€0JIOTIYHO]
OCHOBH [IIsUIBHOCTI 3aKOHOABYOi 1 BUKOHABYOI BjIagu YKpaiHu. 3 OrjIsmy Ha
Ile HaraJIbHUM 3aBJIaHHSAM IOPUAMYHOI HAyKU € CTBOPEHHS IUIICHOI KOHIIeII-
1ii, sika 6 BpaxoByBasa SIK 0COOIMBOCTI PO3BUTKY IIPaBOBOI CUCTEMH YKpai-
HU, TaK i Kpamuit 1ocBig kpain €C. OTxe, ineTbcs Mpo GOpMyBaHHS IiTic-
HOI, JIOTIYHO Y3TO/I)K€HOI HalllOHaJIbHOI IIPaBOBOI JOKTPUHU AK TEOPETUIHOI
OCHOBY HOPMOTBOPYUX ITPOIIECiB’.

I[Ile 6inbIIO aKTYaJBHOCTI 3a3HAYEHOMY [ONA€ PillleHHs €BPOIENCHKOI
Panu Bin 23 wepBHs 2022 p. 11010 HafaHHS YKpaiHi CTaTyCy KpaiHU-KaHIU-
mata Ha BXomKeHHs 10 €C?. AmKe 3a3HaveHe BifoOpajkae diTKy IMePCIIeKTUBY
€BPOIIENCHKOI IHTerpanii YKpaiHu i, sSIK HaC/IiJ0K, FeHepallio IPaBOBOi TOKT-
PUHH y HaI[lOHAJIbHY IOPUCHPYIEHIII0 3 aganTanielo (yHIaMeHTaTbHUX
HaIIpaIIOBaHb SIK B €BPOINENCHKIN, TaK 1 B MDKHApPOAHIN CHCTeMI IIPaBOBUX
KaTeropiil, YMM 00YMOBIIIOBATUMETHCS ITOJAJIBIINI BUKJIAZ 3MICTY, 0COOIH-
BOCTeH, 3aBIaHb, IPU3HAYEHHS 1 TeHJEHIII PO3BUTKY IPABOBUX JOKTPUH
B YKPaiHCBbKOMY IIpaBi, MIIKPECIIO0YN He TUIbKU TEOPETUYHI, a I IPAaKTUYH1
LI, 110 JOCATAaTUMYThCS IPU IXHBOMY 3aCTOCYBaHHI.

Y mi# cTaTTi JOCTIIKEHO IPABOB1 JOKTPUHHU Y ITOIATKOBHUX CIIOPAX SIK CKJIA-
noBi (piHaHCOBOTO IpaBa, a OTKe, 1 (PIHAHCOBOI CHUCTeMH YKpaiHM, OCKIIbKA
1o0yIoBa SIKICHOTO PeryJIIOBaHHS eKOHOMIKU €BPOIIENCHKOI JIep>KaBH 0e3I10-
CepemHbO ITOB s3aHa i3 HAJIE)KHUM IIPAaBO3ACTOCYBAHHSIM HOPM IIOIATKOBOTO
mpasa, 110 3a6e3nednTh CTabiIbHICTh Y BITHOCHHAX, SIKIi BUHHKAIOTh Y cepi
CIIPaBJISIHHS TIOIATKIB 1 300PiB, MOPSIIKY IXHBOTO aJIMiHICTPYBaHHS, PIBHOCTI
IUTaTHUKIB TIOJIATKIB IIepesi 3aKOHOM, BH3HAYEHHS IXHIX IpaB Ta 000B’sI3KiB,
KOMIIETEHIIii KOHTPOJIIOIOYNX OPraHiB, MOBHOBa)KEHb 1 OOOB’SI3KIB TaKMX

' I Cemenixin, ITpaboBa dokmpuna: sazanvHomeopemuunuil ananis: Haykoba donobiov (FOpaitr 2012) 6-7.
2 European Council conclusions, 23-24 June 2022 <https://www.consilium.europa.eu/media/57442/2022-06-

2324-euco-conclusions-en.pdf> (accessed: 25.07.2023).
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MIO0CAIOBUX OCi6 i 9ac aaMiHICTPyBaHHS MOMATKIB Ta 300piB, a TAKOX Bif-
MIOBIAJIBHOCTI 3a IIOPYIIE€HHS IOJATKOBOT0 3aKOHOABCTBA. OCKIUIBKY ITOAAT-
KOBE 3aKOHOJABCTBO 32 CBOEIO ITPABOBOIO IIPUPOIOIO0 HE MOKe IepenOadnTu
BCe PI3HOMAHITTS BIITIOBIIHUX CYCHUIBHUX BITHOCHH, SIKi HOTPeOYIOTh IIpa-
BOBOT'O PeTy/IIOBaHHS y Wil cdepi, TO HASBHICTh PO3BUHEHOI CUCTEMU IIpa-
BOBUX HTOKTPHUH CHPUSATHME IIOJOJAHHIO 3aKOHOIABYUX IIPOTAJIMH Y MpoIieci
peaisarii mpasa.

AKTYyaJbHICTB DOCIIKEHHS 3yMOBJIEHA THM, 1110 32 IOIIOMOT' 010 IIPAaBOBUX
INOKTPUH ITOBHOIIIHHO YCYBA€THCS 200 YaCTKOBO 3MEHIIIYETHCS BiICYTHICTD
HaJIe)KHOI perylaMeHTallll MOBeIIHKA B KOHKPETHIM CUTyalil y NOCIIBHOMY
TEKCT1 3aKOHY, a TAKOX YCYBalOTbCA CYNEPeYHOCTI MK TUMH IIPaBOBUMH
HOPMaMH, 1110 PeryJ0I0Th OJHAKOBI CYCIUIbHI BITHOCUHU B YMHHOMY IIOJAT-
KOBOMY 3aKOHOJIABCTBi. Y 3B’SI3Ky 3 IIMM 3aCTOCYBAaHHSI IPABOBUX TOKTPUH
y TOJATKOBUX CIIOPaXx (II0JaTKOBUX IIPABOBITHOCUHAX ) € IOCUTD aKTYaJIbHUM,
a/pKe TAKUM YMHOM 3a0e3Iedy€eThcsl JOCTOBIpHe TIIyMadeHHsI [TpaBa Ta BUPi-
IIIeHHS IPOOJIeMHUX TUTaHb Y cdepi MOJaTKOBOTO 3aKOHOIABCTBA. 3a3HAYeHI
MUTAHHSA CTAaBAJIM IIPEIMETOM JOCII)KEHb TAKUX HAYKOBUIB, sK I'. burenpka,
O. bonnapenxo, B. I'Boaniit, I. Kanpauinpka, H. MuchHuk, €. €srpadosa, 1. Ce-
MeHexiH, €. CMmu4ok, A. Kotenko, €. [Tongacekuit, M. Kapmaiira, P. l'aBpu-
oK Ta iH. OgHAK CKIaTHICTh KaTeropii “ipaBoBa JOKTPHHA  OOIPYHTOBAHO
noTpebye MOAAIBIIOro ii BUBYEHHS Y IIPAaBO3aCTOCOBHOMY IIPOIIeci, a came
IIpY 3[IMCHEHHI IPAaBOCY/Isl, 30KpeMa Y ITOJJaTKOBHX CIIOpaXx.

METOIO JOCIIKEHHA € TEeOPETHKO-TIPAaKTUYHE [OCIIIKEHHs IPaBOBOi
OOKTPUHU Yy MOJATKOBUX CIIOpPAaX Ta aHaJi3 3aKOHONABYOT'O BPEryJIOBaHHS
po6JIeMaTUKK 3 METOI0O BU3SHAYCHHSI METH, 3aBJJaHb Ta OCOOJIMBOCTEH Ipa-
BOBUX JIOKTPUH Yy ITOIATKOBUX CIIOpaX.

Bapro miaTpuMaTH BUCIOBJIEHY B IOPUAMYHIN JiTepaTypl OYMKY, IO
Y HOBITHIX yMOBaX po30yJOBH CyCIUIBHO-IIPABOBUX BIIHOCUH IIiJl BIUTHBOM
nporeciB mrobanisanii, 36JMKeHHS IPAaBOBUX CUCTEM, TEHIEHIIIH PO3BUTKY
IIpaB JIIOAVHU JOKTPUHAJIBHI IIPaBOBI JKepena HaOyBaloTh 0COOINBO BeJH-
Koro 3Ha4deHHs. [IuTaHHA IpaBOBOI JOKTPUHU BUXOOUTH 332 MeXKI HAIllOHAJIb-
HUX IIPaBOBHUX CHCTEM, HaBITh IIPABOBUX CiMell, 1 MAIOTh TIOOAIBHUI XapaK-
Tep’. bes )komHOTO IepeOiIbIIIeHHSI MOSKHA CTBEPIKYBATH, 1110 B IOPUIMIHIN
JiTepaTypl HarOLIbIIA KUIBKICTh HEOTHO3HAYHUX (DOPMYJIIOBAHb OB s3aHa
3 MOCUJIAHHSM Ha KaTeropilo MPaBoOBOi IOKTPUHMU. [i TOHATTS He € HOBUM JIJIst
IIpaBHUYOI HAyKH: BJKe JABHO BiANpallbOBaHl OCHOBHI MIJXOIU 1O BU3HAYEH-
HsI TOKTPUHU. YTIM, YKpaiHChKI HAyKOBIII 0CI HE MOXKYTb JINTH KOHCEHCYCY
11010 ii MPUPOIHU Ta MICIIsl B IPaBOBil cuctemi. Tako)k BOHU, 6e3 HaJIeKHUX
Ha Te NPUYUH, alleJIIOI0Th 10 IIPAaBOBOI JOKTPUHM y CBOIX IpalsX, YacTilie
3a BCE OTOTOKHIOIOYH ii 3 IPaBOBOIO HAYKOIO, @ YACTO — HABITH 3 IOPUAUIHOIO

* M Kapwmauira, ‘Micie npaBoBoi HOKTPUHE B cydacHiil cucremi mxepen (dopm) mpasa Ykpainu' (2012) 2
[Ty6miqne mpaso 279-87.
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¢axoBoro niteparyporo. Takuii cTaH pedeil BUKIMKAE IIEBHY CTypOOBaHICTB:
aJyKe Ma€ MiCIie MEeTOZIOJIOTIYHUI Xa0C, @ TAKOXK HEXTyBaHHS 6a3MCHUMU 3aca-
IaMU IIpaBa, IHAKIIIe Ka)Ky4H — IPABOBOIO JOKTPUHOIO SIK TaKOI0. 3a3HayeHa
npob6iiema moTpedye aKTUBHOTO PO3B sI3aHHS Yepe3 JiTKe BU3HAYCHHS MiCIs
Ta PYHKIIIOHAIBHOTO HaBaHTA)KEHHsI IPABOBOI JOKTPUHU B CUCTEMI KOOPIH-
HAaT Cy9acHOTO yKpaiHchKoro mpasa‘’. LIs cuTyamis 3yMOBJIeHa BeJIMYE3HOIO
HH3KOIO (PAKTOPiB, MOYMHAIOYM 3 KOMIUIEKCHOTO XapaKTepy LbOTO SBHIIA,
9aCcTKOBOI Ta my>ke cripHoi popMaizamii (BifcyTHOCTI equHOI GOpMU BUKIIA-
IIeHHS Ta ICHyBaHHS IIPAaBOBOI JOKTPUHU), BUCOKHM PiBHEM TEOPETUYHOCTI
HOHSTTS Ta 3aKIHYYIOYM JOBTOTPUBAJIMM IaHYBaHHSIM ITO3UTHUBI3MY (KOJIU
INOKTpUHA He Oyia HeoOXimHAa HACTUIBKH, 100 OYTU JeTaJIbHO BUBYEHOIO) .
OpnHak y TemepilHix yMOBaX AMHAMIYHOI IIPaBOBOI I106ai3aii Ta iHTerpa-
1ii MDKHapOAHO-TIPAaBOBUX IPUHIMIIIB 1 3aKOHIB SIK JiKepesa IIpaBa, IO
HAUISIOTHCSA BIIIIOBIIHOIO IOPUAUYHOIO CHIIOIO, IIPaBOBA JOKTPUHA 3 METOIO
i 0(imiTHOrO 3aCTOCYBaHHS IIPU OLIHIII CYCIUIBHUX BITHOCHH Y CYIOBOMY
HOPSAKY, 30KpeMa B aIMIHICTPaTUBHOMY CYLOYMHCTBI IIPA PO3IJIAAL ITOAAT-
KOBUX CIIOpiB, Ma€ 3a6e3medyBaTH peaisalliio ii 3aBaHb i JOCSTHEHHS METH
y IUIOLIMHI IPaBOBOI CUCTEMU YKpPaiHHU.

[IpaBoBa MOKTPMHA CTBOPIOETHCS Y pe3yJbTaTi IpOBeneHHS PyHIaMeH-
TAJIBHUX HAYKOBUX MOCIIIPKEHb, IO IOB’s3aHI 3 MIMOOKUM 1 BceOiYHUM
aHaJII30M CYTHOCTI IeP>KaBHO-TIPAaBOBUX SIBHIII i IIPOIIECIB, 3’ ICY BAHHSIM 3aKO-
HOMIPHOCTE! IX BUHUKHEHHs 1 po3BUTKY. Lle € 0CHOBHOIO IPUYNHOIO i BUCO-
KOTO aBTOPUTETY, II€PeyMOBOIO IJIS JIETITUMAIIl JOKTPUHAIbHUX I10JI0KEHD
y NIPaBOCBIJOMOCTI IPAaBHUKIB 1, SIK HACAINOK, — COPUUHATTS IOPUAUIHOIO
MPAaKTUKOIO. [meThcst mpo BimoOpaskeHi B y3arajibHeHIil TeOpeTHdHiin ¢opmi
IOPUINYHI 3HAHHS: KaTeropii i MOHATTS, Teopii, KOHIEMIIii, 1110 BiTOMBAIOThH
3aKOHOMIPHOCTI ¥ JIOTIKY IIpaBOBOI MaTepii 1 ci1y>kaTh pOopMaMu BUpasKeHHS
3MICTOBOI YaCTUHU IIPABOBOI IOKTPUHU, siKa 6e3rocepeHb0 0hOPMITIOETHCS
Y BUIJISIII HAYKOBUX IIpaIlb 3 IUTAHb IpaBa — MOHOTpadiil, HAayKOBUX CTaTel,
KOMEHTapiB 3aKOHOAABCTBA Tolo. [IpaBoBa MOKTpUHA Ma€e BUIIUM aBTOPU-
TeT, HUK IOpUAMYHA HayKa, Ta BKIOYA€ HANOUIBII IHHI IS CYCIUIBCTBA PO3-
pOoO6KH, SIKi CIIPUSIOTH CTAJIOMY PO3BUTKY IEP’KaBHUX 1 IPAaBOBHUX IHCTHUTYTIB.
3araJpHO3HAYYIIUHM XapaKTep MPaBOBOI NOKTPUHU IPOSIBISIETBCS Y TOMY,
1110, 3 OTHOTO 6OKY, BOHa (DOPMYETHCS BIIOBITHO IO iIeTHO-MEHTAJIbHIX
0CcOOJIMBOCTE! IIPaBOBOI CUCTEMU, BioOpaskae HalliOHAIbHI IPaBOBI TpamIu-
11, a 3 APYroro — Biobpaxkae MoTpebu COIiaTbHO-eKOHOMIYHOTO, MTOJITUKO-
IIPaBOBOT0 PO3BUTKY KOHKPETHOI Iep>KaBU Ta ii IpaBOBOI CUCTEMU, IIPOIIOHY€E
KOHKPETHI IIUISIXY BUPILIEHHS po6JieM, 1110 BUHUKAIOTh y IIPOIeCi PO3BHUT-
Ky ocTaHHIX. [IpaBoBa IOKTpUHa He TUIBKU CTATUYHO BiI3ePKaJIIO€ IeprKaB-

* € Tomsucokuit, TIpaBoBa HOKTPHHA 1K 6a3UCHA KOHIIEIIIis IIpaBa: IIPUPOJA, CTPYKTYpa, 3HadeHHs (2015) 17
Hayxkosi npaui Hanionansaoro ynisepcurery “Omecbka opuandHa akagemis” 297-313.
> C Ickpa, ‘BusHadeHHs IPaBOBOi JOKTPUHM Y ii CHIBBIZHOLIEHHI 3 IOPUAMYHOIO Haykoro (2018) 11
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HO-TIPABOBY IiMCHICTh, (POPMYIOUYH 3HAHHS IIPO MPABO Ta HOTO peaisaio. [i
dyHKIIiSI He 3BOAUTHCS BUKJIIOYHO JI0 iHTEpIIpeTalii Ta cucTeMaTH3aIiii mo3u-
THUBHOTO IIPaBa, X04a caMe y I[bOMY IIOJISITA€ KIII0Y0Ba (PYHKIIisI IPAaBOBOI 0K~
TpuHH. BOHa TaK0X Ma€ MPeCKPUIITUBHUI XapaKTep, [I03asIK MICTUTh GadeHHsI
IIpaBa SIKUM BOHO Mae OyTH, TOOTO HOTO YABHUM imeaapbHUI 00pas, 0O6IpyH-
TOBY€ HEOOXITHICTH 1 JOIUIBHICTh 3aKpiIUIEHHS HOPM IIpaBa, (popMyBaHHS
HOBUX TaJy3eil Ta IHCTUTYTIB IpaBa, IX yIOCKOHAJIEHHS 9 pedOpMyBaHHS.
BaknuBo CKJIagoBOIO NMPaBOBOi NOKTPUHU € OIIIHOYHO-IIPOTHOCTUYHUMN
KOMIIOHEHT, 110 MICTUTh IPOrPaMHi MOJOKE€HHS PeKOMEHIAIINHO-OPIEHTY-
I0YOTO XapaKTepy 1 CTAHOBUTH Pe3yIbTAaT KPUTUIHOTO aHATI3Y IPAKTUKY Jep-
JKaBOTBOPEHHSI, IPABOTBOPEHHS, @, SIK Pe3yJIbTaT, i IPaBO3aCTOCYBAHHS'.
deHOMEH ITPaBOBOI JOKTPUHU MaKCHMMaJIbHO BHSIBJISIETBCSI cCaMe B 1i Gara-
TOACIEKTHOCTI, aJ’)Ke BOHA 1 HAaCIIpaB/i BUSBISE ceOe IO-PI3HOMY 3aJIeXKHO
BiJl XapaKTepy CyCHUIPHUX BIIHOCHH, B SIKUX BOHA TaK 4M iHIIe 3amisHa’. Tak,
IIpaBOBa JIOKTPUHA y MOAATKOBOMY IIPaBl OKPECIIO€ CYKYIIHICTh ITOJIOKEHD,
Ha MiAcTaBi SAKUX POPMYETHCS 3MICT IOAATKOBO-TIPABOBUX HOPM, SIKi B I10-
IAJIBIIOMY MOXYTb OYTH IIPEAMETOM CYZOBOTO POSIJISAY SIK IIPaBO3acTOCY-
BaHHs. BoHU cami co6010 He € IpKepesioM IpaBa, OMHAK 3aKJIAAIOTh ITiaBa-
JIVHU [JIs1 BUSHAYEHHS 3MICTY HOPM, CIIPSIMOBAHI Ha 3aIIOBHEHHS IIPOTAJINH
i momonaHHs KoOMisiit y cdepi MOMATKOBOTO PETyTIOBAHHI. [XHBOK METOIO
€ BUOKpPEeMJICHHSI PalliOHaJIbHUX Ta e()eKTUBHUX HAIIPSIMIB i 3aC06iB BIUIUBY
Ha ITOBEIHKY Cy0 €KTIiB ITOTATKOBUX IIPAaBOBITHOCUH®.

[Tponec popMyBaHHS IPaBOBOI JOKTPUHU Ta ii CKIAJHUKIB € TPUBAIHUM,
6araToeTanHUM i IOYMHAETHCS, SIK IPABIJIO, 3 BUCJIOBJICHHS OPUTIHAIBHUX
aBTOPCHKUX MOMIAAMIB (ifieil, TilmoTe3) Ha IEBHI SIBUIIA IeP)KaBHO-IIPaBOBOI
IICHOCTI 260 3 OOIPYHTYBaHHSI HOBUX ITIIXO/IB 1O PO3B SI3aHHS aKTyaIbHIX
npobieM opunudHOi npaktuku. Ciifi BU3HATH, 10 3aKPIiIUIEHHS TOKTPU-
HaJIbHUX IIOJIO’KEeHb Ha 3aKOHOIaBYOMY PiBHI (YU BIATBOPEHHS TOKTPUHAIIb-
HUX HOJIOKEeHb Y 3MICTI iHIINX (GOPMaIBHUX IPKEPeNI) X04a i CBITYUTh PO
BHU3HAHHS ITPAKTUYHOI IHHOCTI IIPaBOBOI JOKTPUHU Ha OQIIlifHOMY pPiBHI,
[poTe He 03HAYa€ HAOYTTSI HEI0 IOPUAMIHOL CUIIH, 3aTaIbHOI 000B SI3KOBOCTI,
TOOTO TaKe BUSHAHHA He POOUTH ii (POPMaTBHO-IOPUINIHUM [PKEPEJIOM IIpa-
Ba. Y poMy pasi paKTUIHUM KEePeJIOM IIpaBa, 110 Oye BHKOPUCTOBYBATH-
Cs1 MPaBO3aCTOCOBHUMU OpraHaMU, CTaHE 3aKOH YU CY/IOBHII IIPEIIeNIeHT, a He
IIpaBOBa JOKTPUHA (JOKTPUHAIBHI IIpalli TUX YM IHIIUX YIeHUX K dopma ii
06’eKTHBi3aIii). ¥ IIbOMy KOHTEKCTi IpaBOBa JOKTPHHA — IIe CTBOPEHA IOPH-
AWYHOIO HAYKOIO CHCTeMa IOIVISIAIB Ha IPOOJIeMH IIPaBOBOTO PEryIIOBAHHS
CYCIIUTBHUX BIIHOCHH, SIKa BUpaKeHa Y (popMi IPUHIINIIIB, IPEe3yMIIIIill, aK-
cioM, III0 € MOJIEJUTIO TO3UTUBHOTO IIPaBa, BU3HAYAE MIPIOPUTETHI HANIPSIMU,

¢ I Cemenixin, TIpaBoBa JOKTpUHA: IOHSITTSI, 03HAKH, CTPyKTypa’ (2016) 132 IIpobiemu 3akoHHOCTI 26-36.
7 Tlonsucekuii (H 4) 297-313.
8 € CMuuoK, ‘Micuie cyoBoi TOKTPHHU B JOKTPUHI ogaTkoBoro mnpasa’ (2020) 4 [Tpaso i cycninberso 214-20.
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3aKOHOMIPHOCTI I TEH/IEHIIil PO3BUTKY 3aKOHOIABCTBA, He3aJIeSKHO Bif pakTy
¢ixcarnii ii moyoXkeHb y OyIb-SIKOMY JOKYMEHTI’.

Ba)xyinBicTh IPaBOBOI JOKTPUHM B IIPAaBO3aCTOCYBaHHI IoJIsira€e He 'y (op-
MaJIbHOMY 3aCTOCYBaHHI ii K [pKepeJla IIpaBa Ta IIOCUJIAHHA Ha Hel, a BUKO-
PUCTaHHS PO3’sICHEHb, TAYMadeHb [IPAaBOBUX HOPM, 3[IMCHEHUX BU3HAHUMU
aBTOPUTETHUMH IIPABO3HABISIMH, 1110 IOIIOMATA€ KpaIlle 3pO3yMITH IXHIO CYT-
HICTb /IS IPAaBUWIBHOIO BUPIiIIeHHs cripaBy. Cy[l He IOBUHEH ITIOCUIATUACS Ha
IIPAaBOBY JIOKTPUHY SIK Ha JIKePeJIo IpaBa, 3aCTOCOBYBATH ii TOPYY 3 IHIITUMH
IKepeslaMu MpaBsa, 110 MOKe ITIOCTAaBUTH ii Ha OUH PiB€Hb 13 HOPMAaTUBHUMU
aKTaMM ¥ IHIINMU [pKepeslaMy IIpaBa. BogHodac cyq BIpaBi 3aCTOCOBYBATH
OOKTPHUHY K JOJATKOBY apIyMEHTAIIIO 11010 KOHKPETHOTO PillIeHHs MiJ, 4ac
TIIyMadeHHs HUM HOPM IIpaBa, ajie B TAKOMY pa3i CyJl He MOKe BUJJaBaTH TaKy
IIPaBOBY MOKTPHUHY 3a MiICTaBy YXBAJIEHOTO pillleHHs. 3HaYeHHs IIPaBOBOI
INOKTPUHM Ma€e OyTH BU3HAYaIbHUM HacaMIlepel y Ipoleci HOPMOTBOPEHHS,
a/pKe 3pO3yMINi 1 9iTKi HOpMH mpaBa OyayTh yCYyBaTH HEOOXITHICTH JOmaT-
KOBOT'O 3BepHEHHS IO IIPaBOBOI IOKTPUHU B IIPOIleCi MPAaBO3aCTOCYBAaHHS .
3 ornsapy Ha 3a3HadeHe, MaOyTh, OfHE 3 HAMBAAJIIIINX i IPU I[bOMY JIAKOHIY-
HUX BU3Ha4YeHb JOKTpWHU 3pobman HaykosIi [1. [ermannes Ta H. BrakiBce-
Ka, BKa3aBIIlIH, 1110 TOKTPUHA — IIe He MIA0JIOH, a JIOTiYHA KOHCTPYKIIis, sIKa
OOIPYHTOBY€E IIPAaBOBUI BUCHOBOK cyzy '!. Tak, y HbOMY BiICyTHE TeOpeTHd-
He HAaIlOBHEHHS HAJIOKHUMHU TepMiHAMM IOHATIHO-KaTeropiaJbHOrO amnapa-
Ty, aJle TAKUM TBEPIKEHHIM OYJIO IlepeIaHo IpaBoOBe NPU3HAYCHHS ITPAaBOBO]
OOKTPHUHU SIK TAKOT, 1110 MIJCUIIIOE Ta IONIOBHIOE HOPMY IIpaBa IPY BUPIIIEHH]
THUX 49U IHIIUX CIIOPiB, 30KpeMa 1 MofaTKoBUX. OTOX, MeTO0 IPAaBOBUX JAOKT-
PUH Yy [TOTATKOBOMY IIpaBi Mae 6ytu odirliiiHa iHTepIpeTanisi HOpMaTUBHUX
IPUINCIB, IIPAaBOBUX IIPUHIIUIIB, IOHATh, 3aKOHOAABYMX KOHCTPYKIIH 3a
IOIIOMOTOI0 PO(ECIiTHOTO IOPUIUIHOTO MUCIICHHS, HAyKOBUX IOPUINIHIX
IOCII/DKEHb TOIO, YUM IPAKTUYIHO 3a0e3IedyBaTUMEThCS Pe3yJIbTaTUBHE
(YHKITIOHYBaHHS Ta B3a€EMOY3TOKEHICTh HOPMOTBOPYOTr0, IIPaBO3aCTOCOB-
HOTO 1 IPaBOTIYMAa4HOI'O IPOLeciB. SIK HAC/IIIOK, IHCTUTYT IPaBOBOI TOKTPH-
HHU y IOJAaTKOBUX CIIOpax 4epes NMpodeciiiHy MisUIbHICTH IMPAaBO3HABIIIB /1€
3Mory 6e3rnocepeTHbO BIUIMBATH Ha PO3BUTOK IIOZATKOBOTO IIPaBa, BU3HAYa-
TH HAIPSIM IOJIaJIbIIOr0 pepopMyBaHHS HOPM TAaKOTO IIPaBa, a TAKOXK BKa3y-
BaTH HAa HOPMATUBHI IIPOTAJNHHU Y PEr'YJIIOBAaHHI TAKUX ITPABOBITHOCUH 31151
eeKTHUBHOTrO 3aXMCTy IIpaB, cBOOOI Ta iHTepeciB (i3MYHUX OCiO, IpaB Ta
iHTepeciB IOPUAMIHEX OCi0 1 meprkaBu.

3acTocyBaHHS IPAaBOBUX IOKTPHUH Yy IOJATKOBUX CIIOpax mepenbdadae m1o-
CSITHEHHsI TIeBHUX 3aBJIaHb, IIOCTABJICHUX Iepe]] Cy0’€KTOM, IO 3aCTOCOBY-

®  CemeHixiH (H 6) 26—36.

!0 B Perrrora, ‘TIpaBoBa HOKTPHHA B CHCTeMi IyKepesl anMiHicTpaTHBHOrO mpasa Ykpainu [2018] 1 (4) Jurnalul
Juridic national: Teorie si Practica 49-51.

I Termanues, H Bnaxicbka, ‘CymnoBi HOKTpUHH, IO MOTPeOyIOTH Ieperyisigy 3 aaMiHICTPaTHBHO-

nporecyanstoro norsiay’ (2018) 2 Ipaso Yrpainu 84-101.
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BaTHMe TaKi IPaBOBI1 JOKTPUHU. BogHOUYaC Mepeslik TaKUX 3aBJaHb He MOXe
OyTH BUYEPIIHUM, OCKIIBKY 3aJICKUTH BiJj KOHKPETHUX IIPABOBITHOCKH Ta iX-
HBOTO IIPABOBOTO PEryJII0OBAaHHS Ha 3aKOHOJaBYOMY piBHI. OfHaK, AJs IpU-
KJIaJly, MOYKHAa BUOKPEMHUTH JeKIJTbKa TaKHUX:

— opmyBaTH PO3yMIHHS MIPOLIECY HAYKOBO-IOPUAMIHOTO MUCIIEHHS, 110
BKJIIOYAE B cebe BUHUKHEHHS ITOTPeOU IIPAaBOBOTIO PETYIIOBAHHS OKPEMHUX CY-
CIUIbHUX BIJHOCHH, BPAaXOBYIOYM IIPU IIbOMY BIINIOBIHI HAyKOBI JOCATHEH-
HS yKpaiHCBKOI Ta CBITOBOI OpUAMYHOI TYMKH Ta HayKU y cpepi OTATKOBOTO
IIpaBa;

— popmyBaTH noTpedy y SKIiCHIN MepeXXi HayKOBUX JOCITIIKeHb IpoobIie-
MaTHKU IIPaBO3aCTOCYBaHHs IOIATKOBOTO 3aKOHOABCTBA, 110 CUCTEMaTH4-
HO HAIIOBHIOBATHMEThCS IIPAISIMU IIPABO3HABIIB y cdepi MOTaTKOBOTO Ipa-
Ba, B SIKUX MICTATbCSI [PYHTOBHI 1 BCeOiYHI HayKOBI BUCHOBKH OO 3B SI3KIiB
IIPAaBOBUX SIBUII] 1 IIPAaBOBUX IIPOIIECIB Ta IXHIN BIUIUB Ha IIPAaBO3aCTOCOBHY
NiSUTBHICTD OPTaHIB CYI0BOI BIajiy;

— 3a0e3revyyBaTy IpaBUIbHE 3 HAYKOBOTO IOIJISANY IMPaBOTIyMadeHHs Ta
IIPaBO3aCTOCYBaHH4, IO MOJIATAE Y B3a€EMOY3TOIKEHIH O3UII 100 3aCTO-
CYyBaHHS HOPM IIOJATKOBOIO IIpaBa Iifi 4aC IPaBOTBOPYMX IPOIIECIB, IXHbOTO
HayKOBOT'O JOCJII)KEHHS 1 CHPUMHATTS TAKUX CYCIIIbCTBOM;

— CIPUATH BIOCKOHAJIEHHIO 3aKOHOMABCTBa Ta/ab0 IPaBOBOMY periia-
MEHTYBAaHHIO CYCIIUIbHUX BITHOCHUH, SIKI TIJIBKA YaCTKOBO perjaMeHTOBaHI1
y NOAATKOBOMY 3aKOHOJABCTBI, 4epe3 3a3HauYeHHs HAYKOBUX IOPUIUYHUX
OOIPYHTYBaHb i IPaBOTIIYMa4eHb Y CYLOBUX PIllIEHHSX, IPU IIbOMY HEOOXif-
HO IIaM SITaTH, 110 TaKi HayKOBi OOIPYHTYBaHHS MAlOTh JOIIOMDKHUI XapaK-
Tep NpHU 3[IMCHEHHI CYIOYNHCTBA, ajie KOJHUM YMHOM He 3aMIiHSIOTh YMHHI
HOPMH IIOIaTKOBOT'O 3aKOHO/IABCTBA TOLIIO.

HoxTpuHa € HEBiI €MHOIO CKJIAOBOIO 6ynb—m<oi PpO3BUHYTOI IIPaBOBOI CU-
cremu, e chopMoOBaHe cepenoBuIlie MpodeciiHuX IOPUCTIB, CTBOPEHHIT KOM-
IIJIEKC CIeNiaTbHIX TPABOBHUX TEKCTIB, iICHYIOTh A epeHIifIOBaHi BifI IHIIIIX
cdep cycminbHOI AISUIBHOCTI mpodeciiiHi IOpUIUYIHI TpaKTUKH. BomHO9ac
CTyHiHb i (popMU BIUIMBY IIPaBOBOI NOKTPUHH HA IIPABOBE JKUTTS CYCILIb-
CTBa 3aJIeXXaTh BiJI CTaHY PO3BUTKY IIPAaBOBOI CUCT€MU, HassBHUX IIPABOBUX
TPaauLiil, XapaKTepy CUCTEMU JKepeJt IpaBa. Y OUIBIIOCTI CyYaCHUX IIPaBO-
BUX CUCTeM IIPaBOBAa JOKTPUHA Ma€ 3HaYeHHs aBTOPUTETHOTO )KepeJia IIpaBa
1 BUKOPHCTOBYETBCSI HacamIlepe] sIK TOAATKOBHI 3aci0 [1s1 OOIpyHTyBaHHS
IOPUIUYHO 3HAYYIIUX PillleHb '

HpaBOBa JIOKTPHUHA y HpaBOBifI CHCTeMI Jep>KaBu IPOSABJISETLCS HACAM-
repes Ha piBHI HpaBOpOSYMlHHH CY#JiB; 1 came depe3 CY,IIOBI aKTH, 110 Mi-
CTATH NOCWJIAHHS Ha BIATIOBIIHI (l)yHnaMeHTanbm HAyKOBI I03uU11i{, BACHOBKH
Ta y3arajJbHeHHs], BifOyBa€eThCsl 00’ €KTUBI3AIIISI IPAaBOBOI JOKTPUHU SIK [Ke-
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perna mpaBa'. AmKe SIKIIIO PKEPeJIOM IIpaBa € TOKYMEHTH, B SIKUX 00 €KTH-
BY€ETBHCSI HOpMa IIpaBa a0o sIKi BIUIMBAIOTh Ha il YMHHICTH, TO, 3TIHO 3 I[UM
IIXOZIOM, BKJIIOYATH JI0 [KepeJl IIPaBa OPUIUIHY JOKTPUHY HEeIIPaBUJIBHO .
Mu noniaseMo Taky IO3HIII0, OCKUIBKH CaMe y pe3yJbTaTi MpolecyalbHOI
IIsTIBHOCTI CYZly B 9aCTHHI YXBaJIeHHS CY/IOBOTO PIIlIeHHS B OCTAHHBOMY 0e3-
mocepeHbO 00’ €KTUBYBAaTHUMEThHCS BIAMOBITHA HOPMa IIPaBa, a HAyKOBI BHC-
HOBKH, OOTPYHTYBaHHS NO3UIIN, JOCTIKEHHS TIIbKH MiICHIIOBATUMYTH i
IIPAaBOBY IIPHUPOY.

3arajgoM Imij NOPaBOBOIO JOKTPUHOIO CJIIJ, PO3YMITH CyKyIHICTH i1ei
Ta MPUHITUIIB, a TAKOK IIPABOBUX 1HCTUTYTIB, SIKi IIepeOyBalOTh y HEPO3PUB-
HOMY J[IBOCTOPOHHBOMY 3B’$I3KYy 3 IOPUIMYHOIO HAYKOIO, 3aKOHOJAaBCTBOM
1 Cy/I0BOIO IPAKTUKOIO Ta BU3HAYAIOTh OCHOBHI 3acaju, Ha SIKUX 3aCHOBY€ETb-
CsI TIpaBOBa CHCTeMa JIep)kaBU. [JokTpuHa Oepe CBiil IOYaTOK Y MUHYJIOMY,
IIPSIMO PerjaaMeHTYe IIPaBO CYYaCHOCTI, BUSHAYA€E IIPaBO MAalOYTHHOTO Ta 110~
CTiitHO (DYHKIIOHY€E SIK OIMHAMIiYHA KaTeropis, 1o 3abe3mnedye MOTaabIInil
PO3BUTOK Ta BIOCKOHAJIEeHHs IpaBa. Jlo cKjany IpaBoBOi JOKTPUHU [ep;KaBU
BXOIATD YCl 3HaHHS, AKI BIAIOBINAIOTH 3arajJlbHUM BHUMOIAaM YHUHHOI Teopil
IIpaBa, BijoOpa’keHi Yy 3aKOHOMABCTBI Ta BUKOPHUCTOBYIOTHCS Ha IPAKTHIN".
BpaxoByioun 3aszHadeHe, IpaBOBa JOKTPUHA Y MOJATKOBUX CIIOpaX BU3HA-
JAaTUMEThCS SIK CYKYIIHICTh 3HaHb, SIKI BU3HAYAIOTh IPUHIUIN ITOIATKOBO-
ro IpaBa, HOTO IpPeIMeT PEryJIIOBaHHS, a caMe BIJHOCHHU, IJ0 BUHUKAIOTh
y cdepi cripaBIIsSIHHS IONATKIB 1 300piB, 30KpeMa BH3HAYEHHSI BUYEPITHOTO IIe-
peJiKy IofaTKiB Ta 300piB, 110 CHPABIISIIOTHCS B YKpaiHi, Ta MOPSAKY iX ammi-
HICTPYBaHHSI, IUIATHUKIB MOJIATKIB Ta 300piB, IX IIPaB Ta 000B S3KiB, KOMITETEHIIIi
KOHTPOJIIOIOUHX OpPraHiB, TOBHOBAKEHHS 1 000B’SI3KM IXHIX MOCAIOBUX OCIO ITif
Yac afIMiHICTPYBaHHSI IIONATKIB Ta 300piB, a TAKOXK BIAIOBITAJIBHOCTI 32 I10-
PYILIEHHS ITOJATKOBOTO 3aKOHONABCTBA'®, @ TAKOXK IOPUAMYHO-II€0JIOTIIHOIO
OCHOBOIO IIJISI CTBOPEHHS Ta 3a0e3Ie4eHHs [iSUIbHOCTI IIPaBOBUX IHCTUTYTIB
y IIOIaTKOBOMY IIPaBI.

BucHOBKU. 3 ornAny Ha BUCIOBJIEHY HaMU IO3UIIII0, MU II€PEKOHAHI, 110
3aCTOCYBaHHS IPaBOBUX JOKTPUH IIPU BUPIIIEHHI NOJATKOBUX CIIOPIB He-
YXIJIBHO IPHU3Befie MO IOIMOBHEHHS ‘BHYTPIIIHBOTO MEPEKOHAHHS CYAmi~
e OIHi€I0 00’ €KTUBHOIO O3HAKOIO, SIKA OBOAHUTH CBOIO IIPAaBO3ACTOCOBHY
edexTuBHIicTh. HeonMiHHNM € TO# (pakT, 1110 came CyIjii, YIIOBHOBa)KeHI 3a-
KOHOM 3[IIICHIOBaTH CYZOYUHCTBO, SIKHAUKpallle pO3yMIIOTb IPUPOLY TOTO
YU IHIIOTO CIIOPY PO IIPaBo, I HOBUHHI BUPIITYBAaTH, 5IKI HOPMU 3aKOHO/IaB-
CTBa € 000B’I3KOBUMU JJ0 3aCTOCOBYBAHHSI IIPH PO3IJISi/Ii KOHKPETHOI Cy/IOBOI

O CesepinoBa, ‘[IpaBoBa MOKTpUHA Ta Il 3aCTOCYBAaHHS B CyYaCHUX YMOBaX €BPOIENCHKOI MUKIEP)KaBHOI
inrerpamii’ (2019) 4 IIpaBoBuit gaconuc Joubacy 32-8.

4 Permiora (u 10) 49-51.

5 Tonsachkuit (H 4) 297-313.

¢ TTogaTkoBuit Kogekc Ykpainu: 3akon Ykpainu. 2 rpyaus 2010 p. Ne 2755-VI <https://zakon.rada.gov.ua/laws/

show/2755-17#Text> (narta 3BepHeHHs: 25.07.2023).
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Ouer 3aBepyxa

CIpaBH, 1 0 iX IIOBHOBa)KeHb HaJe)KaTHUMe MOXJIMBICTh 3aCTOCYBaHHS M0~
MIOMDKHHUX, TaK 6 MOBUTH, “TiICHIIOIOYNX  MPAaBOBUX IHCTPYMEHTIB 3a/1JIsI
3a0es3reYeHHs] KOKHOMY IIpaBa Ha CIIPaBeJIMBHII CyJ Ta IOBAry /0 iHIIUX
mpas i cBoOon, rapaHTOBaHUX KOHCTHTYIIEIO 1 3aKOHAMU YKpaiHH, a TaKOX
MDKHapOIHUMH JOoroBopamMu. [IpaBoBi JOKTPUHE Y IIOAATKOBOMY IpaBi (op-
MYBaTUMYTb OCHOBU IIPAaBOPO3YMIHHS, Yepe3 sIKi 3[1CHIOBATUMEThCS BILJIUB
Ha [IPaBO3aCTOCOBHY AIsIBHICTD CY//IiB, 3HAXOIIU POPMaIi3allilo y TeKCTaxX
CYIOBUX pillleHb BiIIIOBIIHO.
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Oleg Zaverukha

LEGAL DOCTRINES IN TAX DISPUTES:

FEATURES, PURPOSE AND OBJECTIVE
AsstrRACT. The article explores the significance and role of legal doctrine in the
contemporary context of social and legal relations influenced by globalization, convergence
of legal systems, and human rights trends. Emphasis is placed on the necessity of clear
definition and functional purpose of legal doctrine within the legal system of Ukraine.
The fundamental nature of legal doctrine is highlighted, shaped through in-depth
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TTPABOBI JOKTPUHU Y ITOJATKOBHUX CITOPAX: OCOBJIMBOCTI, META TA 3ABJAHHS

scientific research and analysis of the essence of state-legal phenomena and processes.
The multifaceted nature of legal doctrine is identified, establishing its role in shaping tax
legislation. The crucial role of legal doctrine in influencing the behavior of taxpayers and
resolving tax issues within the framework of legal regulation is underscored.

The author examines the process of forming legal doctrine and its components,
highlighting its multi-stage and lengthy nature. Legal doctrine is described as a system of
views on the legal regulation of social relations expressed through principles, presumptions,
and axioms that serve as a model for positive law. The importance of legal doctrine lies
in the explanations and interpretations of legal norms made by recognized legal experts,
promoting a better understanding for proper case resolution. It is proposed to consider
legal doctrine not merely as a formal legal source but as additional argumentation during
the interpretation of legal norms. The application of legal doctrines in tax disputes is
characterized, aiming to achieve specific objectives such as promoting correct legal
interpretation and application, supporting legislative improvements, and providing
scientific legal reasoning for judicial decisions.

Keyworps: legal doctrine; tax law; the doctrine of tax law; sources of tax law; tax
disputes; law enforcement; legal interpretation.
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Anppianna bagnna
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MEXAHI3M ITPIOPUTETHOTIO IIMTAHHS
KOHCTUTYLIMHOCTI
Y ®PAHITY3bKIN PECITYBJIILII

Anotaus. EBorionist oprany KOHCTUTYLiIHOI Iopucauknii y @pannysskii Pecrry6ri-
Il TpOYMLIa CKIAAHUN IUISX: Bifl AisyIbHOCTI OXOPOHHOTO CeHATy BIIIOBITHO 10 HOPM
Koncrutynii ®panmnii 1795 p. axk mo HuHI Aiovoi Koncruryniitnoi Pagu, nomoskeHHs
rono GyHKIIOHYBaHHS sIKOI MicTsaThCs Y KoncTuTymii 1958 p.

ba Ginblire, SIKII0 KOMEHTYBATH IIpaBoBHil ctaTyc KorcTuTyniiinoi Panu, To i TyT MO-
JKEMO CIIOCTepiraTu 3HauHi Tpancopmariii. 3 camoro movatky Koncruryuniitna Paga mo-
BHUHHA OyJIa 30iMICHIOBATH BUKJIIOYHO MOMIEPENHIN KOHCTUTYLINHUI KOHTPOIIb (a priori),
TOOTO IEepeBipKy 3aKOHIB Ha IIpeaMeT BimmoBifHocTi HopMaMm KoHcTuTywii no ix onpu-
mogHenHs1. [Ticist cymosoi pedopmu 2008 p., a came 3 yXBaJeHHsIM 3aKOHY Bif 23 JIHITHS
2008 p., 6y710 BBeIEHO KOHTPOIb a posteriori. HallBasKIUBIIIINM y KOHTEKCTI I1iei pedop-
MU € BBeJIEHHsI IPOIIelypH IIPIOPUTETHOTO MUTAHHs KOHCTUTYIiIHOCTI (QPC), cyTHICTB
SIKO1 3BOJUTHCS 10 TOTO, 10 Oyab-siKa 0co0a, sika 6epe y4acTb y CyZOBOMY IIPOIIeCi, Ma€e
IIPaBO 3asIBUTH IIepe] CYIOM IIPO Te, 1110 3aKOHOIAaBUe ITOJIO’KEHHSI IIOPYIITy € TAPAaHTOBAHI
Koncrutyierlo npasa Ta co6onu.

Meroro cTaTTi € KOoCTimKeHHs cinuu@iky 3A1CHEHHSI IPIOPUTETHOTO MUTAHHS KOH-
crurynifHocti y Opannyspkiin Pecniy6rini, ananis HopMaTuBHOI 0asy, sika nependavae
IO TIPOIEAYPY, @ TAKOXK BUSIBJICHHSI [IePEBar 1 HeMOJIIKIB I[bOro peHOMEHY.

3po6iieHO BUCHOBOK IIPO Te, III0 HOIpU po3mupeHHs Komnerennii KoncruryniitHoi
Papu Ta MOKIHBOCTI 1151 DpaHIy3iB CKap)KUTHCS Ha HOPMU 3aKOHY, BCe JK TaKU JOCTYII
IO pO3IJIsINy € 0OMEXXEeHUM ISl TPOMAJISIH, akKe HaIlpsIMY 3BepHYTHUCs 1o KoHcTHyTIii-
Hoi Panu oco6a He moxe. 1151 mporenypa yckragHeHa [BOMA Tak 3BaHUMU “(pimbrpamn’:
CIOYATKY Cyn/s mepiuoi incraHiii (le juge a quo) po3risiae MUTAHHS PO MTOTAHHS 3asBU
no HepsxaBHoi Pamu un KacamiitHoro cyny, a OcTaHHI y’Ke BUPIIITYIOTh OCTaTOYHO, YH CIIif
IepefiaBaTy 3asiBy Ha posryan no Koncruryniitnol Pagu Opannysskoi Pecrry6mikm.

Kio4os! clioBA: KoHCTHTYIIHA Iopucauknis; Koncturymiiina Paga ®panrmii; anpiop-
HUil (ToTepeiHii) KOHTPOJIb; AIIOCTEPIOPHUI (HACTYIIHUIT) KOHTPOJIb; IPIOPUTETHE U~
TaHHS KOHCTUTYI[ITHOCTI.
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METOIO TOCIIKEHHS € BUBYEHHS CIUIUMIKU 3/1ICHEHHS TPIOPUTETHOTO
MUTAHHS KOHCTUTYUIMHOCTI y ®pannysbkiin Pecriy6urinii, aHaiia HOPMaTHB-
Hoi 6a3W, sAKa repenbdadae 1o MPOIENypY, a TAKOXK BUSBJICHHS IIepeBar i He-
IOJTIKIB I[bOTO (DEHOMEHY.

Tema mocmimkeHHs oOpaHa He BHIIAIKOBO, aJpKe 3 IOSBOIO B YKpaiHi
iHcTHTYTY KOHCTUTYLiNtHOI cKapru (Koncrurynivauit Cyn Ykpaiam (mami —
KCY) Bupirrye nutauHs ‘Tipo BignosinHicTs KoHcTHTymii YKpainu (KOHCTH-
TYIIFHICTD) 3aKOHIB YKpaiHM! (IX OKpeMHUX IT0JIO’KEeHb) 3a KOHCTUTYIIHHOIO
CKaproo ocobu, sKa BBAXKA€E, IO 3aCTOCOBAHHUI B OCTATOYHOMY CYnOBOMY
pituenHi B ii cipasi 3akoH Ykpaihu cynepednts Koncruryuii Yrpainn'') mu-
TaHHS, [0 BUHUKAIOTB Y IPOLECi 3aCTOCYBaHHS L€l IPOLENypH HaOyBaIOTh
11e GUIBIIOT AKTYaIbHOCTI. BaskJIMBUM y IbOMY acIiekTi € 1ocBix OpaHIry3b-
KO1 Pecny6n11<1/1 aJpKe MOZIOHUI IHCTUTYT — IIPIOPUTETHE NUTAHHS KOHCTU-
TYUIfHOCTI — 3’IBUBCA y L[l €p>kaBi BITHOCHO HEJABHO, MiCis pehopMu
2008 p. Icaye HU3KA ICTOTHUX BIAMIHHOCTEN Y AiSIZIBHOCTI OPTaHIB KOHCTH-
tyuirHoi opucnukiii @pannii (Korcrurymiiina Paga) ta Ykpainu, 30kpema,
BIIMIHHOCTI B 00C531 KOHCTUTYIIMHOI IOPUCOUKIIII, y Cy0 €KTaX 3BEpHEHHS
Ta y caMiil Ipouenypl po3mIsAAy 3asiBU IPpoMafsHUHA. [JoCIiIKeHHS IPyH-
TY€EThCSI HA HOPMaTUBHO-TIPABOBil 6asi, 1110 € YnHHOIO y PpaHIlii, Ta JOBOIAX
(bpaHuysbKI/IX HayKOBIIB, II0 aCTh 3MOTy OL[IHUTHU Y [AeTAJIAX cneunq)iKy
3[IIFICHEHHS IPOLIelypU IIPIOPUTETHOTO MUTAHHS KOHCTUTYIINHOCTI y PpaH-
Ty3bKi#t Pecrry6mirni.

Ha OIYMKY aBTOPKHU, IHUTaHHHI KOHCTI/ITyuiI?IHoI IOpI/ICI[I/IKI_Iﬁ 3arajioMm
Ta MPIOPUTETHOTO MUTAHHS KOHCTUTYIINHOCTI 30KpeMa € HeIOCTATHbO BUB-
4eHUM B YKpaiHi. BinmosinHo, okpiM HOpMaTUBHOI 06a3u, OYJI0 B35TO 10 yBaru
npartii dbpaHIy3bKUX TOCTITHUKIB, TakuX K O. KBipiko, M.-A. I'panne Ta ne-
KOTpI 1HIII IKepea.

3a mozesuto, mo pospobiena Koncrurymiero ®@pannii 1958 p., Koncrury-
niitHa Paya Oyna ynoBHOBaXKeHa 3[IMCHIOBATH BUKJIIOYHO ITOIEpPe/IHIi KOH-
CTUTYLINHAM KOHTPOJIb — KOHTPOJIb 32 aKTaMU, KOTPl He BCTYIUJIN Y CHILY,
110 IOCUTD BIpi3HsIA I Bif IHIIINUX CY/I1B KOHCTUTYLIHHOI IOPUCOUKIIIL.

Ho 2008 p., a came o nposeneHHs y OpaHIlii KOHCTUTYLINHOI (CymOBOi)
pedopmu, sika Habya IMHHOCTI 3 1 6epe3nst 2010 p., Ipo IpiopUTeTHE MUTAH-
Hs1 KOHCTUTYLINHOCTI He #irutocst. Tak, 3a pesyabratamu pedopmu, y Ppanmii
3’SIBJISIETHCSI KOHCTUTYLINHUN KOHTPOJIb d posteriori, polefypa HOro 3/ii-
CHEeHHsI Tepen6avaeThest KOHCTUTYIINHUM 3aKOHOM Bip 23 sunas 2008 p.
o peui, no mporo Oynau ABi HeBAai cpobu pedopM y IbOMY HANPSIMIi —
y 1989 1a 1993 pp.

Crarero 29 BUIIIeBKa3aHOTO 3aKOHY OYyJIO BHECEHO 3MiHHM JI0 CT. 611, siKa I1e-
pen6avmia y CBOEMY 3MiCTi CTBOPEHHS IHCTUTYTY HACTYIIHOTO (a posteriori)
KOHTPOJIIO 33 3aKOHAMH, aJjIe Iiel 3aIuT MosKe 6yTu nepefanuii 1o Koncrury-
niitaoi Pamu numre lepsxasHoro Pamoro abo Kacamiitnum cymom?®.

! TIpo Koucruryuiitauit Cyn Ykpainu: 3akon Ykpainu Bin 13 mumas 2017 p. Ne 2136-VIII <https://zakon.rada.
gov.ua/rada/show/2136-19#Text> (nara 3BepHeHHs:: 22.06.2023).

2 Loi constitutionnelle n® 2008-724 du 23 juillet 2008 de modernisation des institutions de la Ve République.
<https://www.legifrance.gouv.fr/loda/id/ JORFTEXT000019237256> (accessed: 27.06.2023).
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Anppianna baguna

YMoBU 3acTOoCyBaHHS IIi€i CTaTTI BU3HAYaIOTHCsI OpraHiYHUM 3aKOHOM.
TonoBHe 3 11boro 3akony (Opraniuauit 3akon Ne 2009-1523 “IIpo 3acTocyBan-
Hs cTaTTi 61' KoHCTUTYIII”) — IIe CIIMCOK IONIPaBOK, IIJ0 BHOCATHCS Y IEPIITY
yepry 1o 3akoHy Bif 7 mucronazna 1958 p., a TaKoX IeSIKUX IHIINX HOPMaTUBHO-
IIPaBOBUX aKTiB’.

Kpiwm Toro, 6ynu BHeceHi 3minu 10 4. 2 ¢T. 62 Korcruryuii: ‘Tlomoxenns,
sIKe BU3HAHO HEKOHCTUTYIIMHAM Ha OCHOBI CT. 61', BIIMIHAIOTBCS 3 MOMEHTY
omy6mikyBauHs pittenst Koncruryiiaoi Pagm™

Ananiz 3smin, Guecenux do 3akony 6i0 7 aucmonada 1958 p.,
y pesynvmami pegpopmu

¥ 2009 p. no rnasu Il Buieskasanoro 3akoHy 0yI0 JOAAHO PO3ALL, IO CTO-
CYETBCS TIPOLIEAyPH HPIOPUTETHOTO MHUTAHHSA KOHCTHTYUIfHOCTI (ppanm. —
question prioritaire de constitutionnalité (QPQC)). 3okpema, 110 CT. 23 6yI10 omaHoO
HOBI IIOJIOYKEHHS, SIKI 3aCTOCOBYIOTBCS Y CY/Iax, 110 nigsinomdi eprkasHiit Paji
a6o Kacamiitnomy cyny. Otox, ‘y cymax mip opucaukuiero epxaBnoi Pagu
a6o KacamiitHoro cyny 3asiBa IIpo Te, 1110 3aKOHOZIaBYe ITOJIOYKEHHS ITOPYIIIYE
mpaBa i cBo0omy, 1110 rapanToBaHi KOHCTUTYIIIEO, il 3aTPO3010 HEITPUIHSAT-
HOCTI IIOIAETHCSI B OKPEMOMY ITOKYMEHTI i MOTUBYeThCsT (cT. 23')°. [lo cioBa,
IIJIsI BUBHAYEHHsI 00’ €KTa KOHTPOIIO y cymoBoMy mporieci QPC cr. 61! Koncru-
Tywii Ta cT. 23' OpraHivHOro 3aKOHYy BUKOPHCTOBYIOTh T€PMIHH ‘3aKOHOJIaB-
4e noJjokeHHs . e moHATTS MoKHa po3ymité 260 3 hOpMaIbHOI TOUYKH 30PY
(Koyu FOeThCs PO TEKCT, YXBAJEHU! Y BUIVIAAL 3aKOHY), a00 3a MaTepiab-
HUM KpUTepieM (KOJIU MIeThCs PO TEKCT, SIKKH MiAaae mij Iifo 3aK0oHY ), a60
HaBITh Yepe3 HOPMATUBHHI aHAJI3 (KON MIEeThCs PO OYAb-sIKe TTOJIOKEHHS,
III0 Ma€ CHJIY 3aKOHY He3aJIe)KHO Bif oro ¢gopmu). Yci mi MiIXonu MiNcHI mIs
BU3HAYEHHs IIMPOKOTO IOHATTS, 110 BUKOpUcCToByeThcst QPC. Ha mpakrumi
11e, 10 cyTi, TEKCT, YXBaJIEeHUH ITapIaMeHTOM (3BMYATHUN 3aKOH, OpFaHi‘{HI/Iﬁ
3aKOH a00 IIOCTAHOBA, IPUIHSTA [TAPITAMEHTOM ), He3aJISKHO Bif TOro, 6yB BiH
npurtHATHI 10 1958 p. um micis. Le Takok Moxke 6yTu 3akoH Kpainu Hosa
Kanenownist. [ToHSTTS 0XOIITIO€ OY/Ib-sIKE ITOJIOKEHHSI, 1110 MiCTUTBCS B aKTi, 1110
Ma€ CHJTy 3aKOHY, 32 BUHATKOM 3aKOHIB ITPO pedpepeHayM®.

Ho pedi, 3asiBa He MO>ke OYTH ITOJaHA 10 CYAy NPUCSDKHUX' .

Y crarri 23% 3aKOHY 3a3Ha4eHi YMOBH, 32 SIKUX € MO>KJIMBUM HAIIpaBJICHHS
MOTHBOBAHOTO PiIlleHHs MO Iepefady IPiOPUTETHOTO MUTAHHS KOHCTHUTY-
niHocTi 10 [epxaBuoi Pagu un Kacaniitaoro cyny. Ile 3niiicHIOETbCS IpU
DOTPUMaHHI TAKUX YMOB:

> Loi organique n° 2009-1523 du 10 décembre 2009 relative a I’application de ’article 61-1 de la Constitution.
<https://www.legifrance.gouv.fi/loda/id/ JORFTEXT000021446446> (accessed: 27.06.2023).

Texte intégral de la Constitution du 4 octobre 1958 en vigueur <https://www.conseil-constitutionnel.fr/le-bloc-de-
constitutionnalite/texte-integral-de-la-constitution-du-4-octobre-1958-en-vigueur> (accessed: 27.06.2023).

5 Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil constitutionnel <https://www.
legifrance.gouv.fr/loda/id/JORFTEXT000000705065> (accessed: 27.06.2023).

Guide pratique sur la question prioritaire de constitutionnalité (Conseil national des barreaux, 2023) <https://
www.cnb.avocat.fr/sites/default/files/documents/cnb_guide question-prioritaire-constitutionnalite.pdf> (acces-
sed: 27.06.2023).

Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil constitutionnel (n 5).
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1. OcnopioBaHe IOJIO’KEHHSI 3aCTOCOBYETHCS 10 CIOPY ab0 € OCHOBOIO
po3ramy.

2. Ile mo0KEHHS He OTroJIolIeHe KOHCTUTYLITHUM Ha OCHOB1 Pe30JII0TUB-
HOI yacTuHHU pimeHHd Koncruryniiinoi Pagu.

3. IIuranHs He MO36aBIIeHEe CEPUO3HOCTI®. Y IIbOMY ITyHKTI TAKO)K BKa3y€Th-
s CTPOK, IIPOTSITOM SIKOTO OBUHHO OyTH nepenano nutanusa (QPC) no Buie-
BKa3aHUX CyJ1B — BICIM JJHIB ITiCJIA Oro orosomeHHs. [Ipu ibomy cyn npusynu-
HsIE CBOIO YXBaJIy IO OTpUMaHHS pimreHHs [lepsxaBHoi Panu a6o KacamiitHoro
cyny.

3asgBa mpo Te, IO 3aKOHOJABYe IIOJIOKEHHS IOPYIIye IIpaBa i cBOOOIH,
rapaHToBaHi KoHcTuTy1i€o, Moxke OyTH TaKOX 3asiBJIeHa BIEpIIle y Kacalliii-
HOMY TIOPSIIKY, y Iporieci po3rasany y HepskasHiit Pani a6o B KacamifiHomy
cymi (ct. 23°). Jam y 3akoHi (ct. 23%) imeThest mipo Te, mo Koncruryniiina Pana
HeraHo moBuHHa noBimomutu [Ipesumenta Pecny6iiku, [Ipem ep-minicTpa
i roniB HarionanpHoro 3i6panns ta CeHaTy, a BOHH, 31 CBOTO OOKY, MOXYTh
Ha/IaTU CBOI 3ayBa)KeHHS 3 MPIOPUTETHOTO NMUTAHHA KOHCTUTYLINHOCTI. KpiM
TOr0, 3aKOH Nependadae TPUMICSIHUI CTPOK [JIsL IPUUHATTA pillleHHs Panoro
3 MOMEHTY 3BepHeHH:. Pimennsa Koncruryniiinoi Pangu mosonuThcs 0o Bioma
CTOpIH i cripsIMOBY€EThcs ab6o 1o [epsxasHoi Pamm, a6o no Kacamiitaoro cyny,
a TaKO’X, y BIIIOBIIHHUX BHITAIKAX, IO CYAY, Iepel SIKUM 1 OyJI0 ITOCTaBIeHO
NpIOpPUTETHE IMUTAHHA KOHCTUTYLIAHOCTI. [o Toro >x Pagma mosimomige mpo
cBoe pimrenns [Ipesunenty Pecniy6miku, [Tpem’ep-MiHICTpy Ta Toj0BaMm IanaTt
HapJIaMeHTy’.

OTxe, 31 3MICTy IIPOAaHaII30BaHOTO 3aKOHY (3MiH) BUILIMBAE KUIbKA BaXK-
JIUBUX MOMEHTIB!

1. 3HaueHHs TepMiHa “r[piopI/ITeTHe IUTaHHS KOHCTUTYLifHOCTI”. Came
TAKUM TIOHATTAM TO3HAYAECTCA TeH BUJL KOHTPOIIO 11le O3HAYAE, 10 IUTAH-
Hs Ma€e OyTH BUPIIIEHO 6€3 3aTPUMKH Ta IO “Cy/|0Ba IHCTaHILis 3000B’13aHa
CIIOYaTKy BUHECTH pillleHHs Ipo nepenady go ep:xasHoi Pagu uu Kacamiii-
HOTO CyZly IUTaHHA Ipo BignosigHicTs KoncTutynii”. 3asBa mpo nepirodep-
rOBe ITOIepeJHE PillleHHs 3 MUTAHHS KOHCTUTYIIMHOCTI — IIe IPAaBO OyIb-sIKOi
ocobu, sika 6epe y9acTh y CyZOBOMY IIPOIeCi Iepes CyIOM, CTBEPIKYBATH,
IO 3aKOHOJaBYe IIOJIOKEHHS IOpYyIIye rapaHToBaHi KoHcTuTymieo mnpasa
Ta CBOOONM.

Yci cropoHH cygoBOro mnpouecy MoxXyTb migHAaTH QPC, He3aleKHO Bif
TOTO, ¥ MAIOTh BOHU CTAaTyC (Pi3NYHOI YU I0PUANIHOI 0cOOU, IPUBATHOTO YU
myOJIi9HOTO MpaBa, MO3UBaYi, BIATOBINAYi, He3aJeKHO BiJI TOTO, BOJIOIIIOThH
BOHM (PPaHIIy3bKOIO MOBOIO, YH Hi, MalOTh (PPAHIY3bKy HAI[IOHAIBHICTh, YU
Hi. SIK TUIBKM BIANOBiZHA 0cO6a Ma€ MPaBoO MISATH IO CYTi, BOHa Ma€ IPaBo
iminiroBatu QPCY.

2. BasximBolo € BUMOra mpo nucbMoBy GopMy, aJpKe YCHA 3asiBa He MOXKe
OyTH po3mIsIHYTa. 3asBa MIOBUHHA OYTHU BITOKpEeMJICHA Bifl Oy/Ib-SIKUX IHIITHX
IoJaHb, NOJAHUX IO CyHy y IPOBAIKeHHI, III0 po3riasanaeTrbca. Ha toro, xTo

8 Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil constitutionnel (n 5).
° Ibid.
10 Guide pratique sur la question prioritaire de constitutionnalité (n 6) 11.
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npexcrasisge QPC, OKIagaeTbcsi 000B 130K OO PYHTYBATH HEKOHCTHUTYIIiH-
HICTb TEKCTY, II[0 3aCTOCOBY€ETHCS 10 criopy. ITpocToro nocunanHs Ha HEKOH-
CTUTYIINHICTh 3aKOHO/IABYOTO MOJIOKEHHS HeJJOCTaTHBO.

3. [lepBUHHO 3aIUT MEPEBIPSIETHCS CAMUM CYIJIEI0 Y CIIpaBi, Aaji (K 0y1o
BKa3aHO BHIIe) — COpsIMOBYEThCs 0o HepskaBHoi Panu wu Kacariitnoro cyny.
I y pa3i HeOO6XiTHOCTI, OCTaHHI MOXKYTb IIepe/laTH 3aIIUT PA30M 3 IHIIIUMU J0-
kymeHTamu 10 Koncrurymniraoi Pagu. Baxuuso, 1o oco6a, sika 6epe y4acTb
Y CYZOBOMY IIPOBA/I’KEHHI, TaKy 3asBy 0e31ocepeqHbO IOATH He MOXKe. 3a-
sIBa MOMIA€THCS Iifl 9ac pO3WISIy CIPaBU 1 Cy[l HETallHO pO3IJIsifae MUTAHHS,
9H € 3asBa JONYCTHMOIO Ta Y OYyJIM DOTPUMaHI YMOBH, BCTAHOBJICHI 3aKO-
HOM. fIKI110 yMOBU NOTpUMaHI, TO CyZl Hajicujae 3asBy 1o [JepsxkaBHoi Pangu un
KacamiitHoro cyny, a Ti, 31 CBOro 60Ky, IpOILOBXYIOTh IeTalbHillle BUBYATH
HOpYyIlleHe IUTAaHHS 1 BUPIIITyBaTH, YU CJIif IIepeflaBaTh 3asBy 0o KoHcTuty-
minaoi Pagu.

IToMiTHO i3 BUKJIa[IeHOTO Te, 1110 7ocTyn 10 Korncturyninoi Panu y ®pan-
1ii 0OMe)keHO 111 TpoMansiH. Y (paHIy3bKill JliTepaTypi MO>KHAa HaTpaIu-
TH Ha TaKe [IO3HAYEHHS L€l CUTYyaIil, SIK HasSBHICTb (PUIBTPIB”, MAETHCS
Ha yBasi: mepiuil “Ginbrp” — cyanas nepioi iHctauuil (le juge a quo), npy-
ruii — Jlep>xaBHa Pana yu Kacaniiauii cyn.

IlikaBo BuCiOBUBCS 3 mpuBoay “binpTpi” dpaniysskuit Buenuit O. Ksi-
PiKO, BBAKAKOUH, IO MEPIITHI dbuIBTp Mae Ha MeTi 3amo6irTH CyTO “3aTATy-
I09MM” BHHATKAM, TOJI K APYTHi (PUIBTP Iparse 0OMeKUTH poboTy opra-
Hy KOHCTHUTYLIFHOTO KOHTPOJIIO, KUl [IOBMHEH SAIUIIUTUCS exirema ratio.
®akTHYHO NOABIMHMUI (QUIBTP MEPEHOCUTh PU3HMK IepPeHABAaHTAKEHHS Ha
BI/IH_[i cynu. Kpim Toro, BiH 1OCUTH YCKIaHIOE OCTYII TPOMANIsH JO KOHCTH-
TYLIMHOTO IIPAaBOCY/Asl, 0COOJINBO 3a BiICYTHOCTI JiajIory MiX HepsxaBHOIO
Pagnoro Ta Kacauiitaum cynom. Illono nporo muraHHs CKacyBaHHSA " TIPSMOTO
Jiasory” MK CYIZIEI0, 110 PO3MIANAE (PAKTH, i CYAZIEI0, 110 POSIIIAMAE IPABO,
MO>Ke CTBOPUTH HAIIPYTy MK afIMiHICTPaTUBHUMH Ta 3BI/I‘~IaI/IHI/IMI/I cymamu,
3 ogHOTO 60KY, Ta KoHCcTHTYHIITHOIO Panoro, 3 gpyroro'!

[Tpouenypa QPC, Ha nyMKy iHIIOro (PpaHITy3bKOTO HAayKOBIISI, CXO)Ka Ha
CIIPaB)XHI ‘CYTOBHI IPOIIeC IPOTH 3aKOHY, BKJIIIOYHO, 30KpeMa, i3 3aCIyX0-
BYBaHHSIMU CYIOBUX IPONO3HIIII 2

Pedopmy 2008 p. MOXKHA pO3IIISIIATH SIK CIPOOY BCTAHOBUTH KpAIIuil 6a-
JIAaHC MDK IApJIaMeHTChKOIO IeMOKpPATI€lo, 3a SIKOI OCHOBHI IIpaBa TapaHTY-
I0ThCSI 3aTaJIbHOIO BOJIEIO, 1 PO3MISAIOM IIpaB JIOAWHY SIK OCHOBHY PYIIIHHY
CUJIY 3arajbHO{ BOJI, 3aXUIIeHOI KOHCTUTYIINHUM no3uTuBi3MoM. CripaBi,
Yyepes MpoIefypy anocrepiopHoro koHTpoiao Konctutyniiiaa Paga orpuma-
Y€ TIOBHOBa)KEHHSI CKACOBYBATH 3aKOH 1 CTA€ “HEraTMBHHUM 3aKOHOZIABLIEM ,
SIKUI 3MaTHUU BPIBHOBAXHUTH ‘TMO3UTHUBHE 3aKOHOIABCTBO IApJIAMEHTY.
Y mnoemHaHHi 3 aOCTPAaKTHUM aNpiOPHUM KOHTPOJIEM KOHKPETHHUI aro-

' Ottavio Quirico, ‘Le contréle de constitutionnalité frangais dans le contexte européen et international: Une
question de priorités’ [2010] 3 (1) European Journal of Legal Studies 90.

12 Marc-Antoine Granger, Fiches de Contentieux constitutionnel. Rappels de cours et exercices corriges (Ellipses
2023) 43-50.
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CTEPIOPHUI KOHTPOJIb, TAKAUM YUHOM, 3a0e3Iedye MOCTIIHY i BUUEPIIHY IIe-
PEBIPKY BIIOBIHOCTI TPaBOBUX HOPM OCHOBOTIOJIOXHII HOpMi'?

Ho peudi, cranom Ha 14 xBiTHA 2023 p. KoncruryniitHa Paga yxBanuia
568 pilIeHb 10 CyTi 3BUYAHOTO 3aKOHY MOPIBHAHO 3 1042 pillleHHAMH y Npio-
PUTETHUX NMHTaHb KOHCTUTyHiHOCTI (QPC), mepenada SKMX BiIKpUTA A
ycix cTopin y 2010 p."

BucHoBku. 23 numas 2008 p. y @pannysskiit Pecrry6ini min wac mepersis-
ny Koncrutyunii Oys0 BBE/IeHO anoCTepIOPHUI KOHTPOJIb SIK ONOBHEHHS 10
yKe icHyiodoro anpiopaoro (ct. 61' Koncrurynii 1958 p.). Lleit koHTpoOmb
spiiicHoeThCs auine KoHcruryuinHoo Panoro 1 Mae HasBy MpiopuUTeTHHIH
KOHTPOJb KoHCTUTYLiMHOCTI (QPC). Ilum camum Ppanmyspka Pecrmy6iika
po3sipBaja Tak 3BaHMII 3B 130K 13 IIOIIEPeJHBOIO IIPAaBOBOIO TPaAMIli€o. Xoda
IIPH IIbOMY IIPEeBEHTHBHUI (aIpiOpHUIT) KOHTPOJIb KOHCTUTYLINHOCTI 3aJIH-
IIAETHCS XapaKTePHOIO IIHHICTIO QpaHIly3bKoi Mozeni. Bin 3abe3neuye 3a-
raJIbHY MepeBipKy AIMCHOCTI CTAaHJAPTIB.

Koporko npo nponenypy QPC. YV Bumazgky cnopy, sikuii nepefyBae Ha
cTapil po3MIsLy Y CYHOBId YU afMiHICTPaTUBHIN IOPUCAUKIIIL, TaKe IIUTAHHS
MoyKe OyTH 3iHIIIMOBaHO CTOPOHOIO Yy CIIOPi, SIKIIIO BOHA BBAKAE, IO 3aKO-
HOJaB4Ya HOpMa MO)Ke IrHOpyBaTH il IpaBo abo cBoOOmy, IO TapaHTOBaHI
Koncruryniero. ¥ Takiii cuTyanii CyJ INOBHHEH BHBYUTHU XapakTep 1 cep-
1103HICTh OPYIIEHOTO IIPaBa, IePIl HDK ITepeJaTH HOro 10 BEPXOBHOIO CyIy
CBOET opucnuKiiii, abo no Kacamiitaoro cyny, abo no [epskaBuoi Pagu. Kaca-
HiHU cyn Ta JepskaBHa Paja MaloTh TPUMICSYHUI CTPOK, IepII HIXK IPUH-
HATU PIIIeHHs NpO Tepenady crpasu 10 KoxcruryniiHoi Pagu. 3i cBoro
6oky y KoncruryniitHoi Pany € TakoX TPUMICSMHUN CTPOK IS yXBaJIEHHS
pillieHHs. Y BUNAAKY, SKIIO HOpMa CymepeduTb KoHCTHUTYIii, BOHA BifMi-
HSIETHCS A00 Y IeHb IIPUMHSATTS PIllIeHHs, a00 y CTPOKY, BCTaHOBJIeHI KoHCTH-
TyuiHOI0 Panoro.

OTXe, TeHe3UC OpraHy KOHCTUTYLIMHOI IOPUCAMKIII Ta CyJOYMHCTBA
y ®panii 3arasioM BitOyBcs y OiK IOCHIIEHHS POJIi Ta IOBHOBaKeHb KOHCTUTY-
uittaoi Pamum, amke 3 mpocroro “apbitpa” MK riTKaMu BJIaoy, 3 POKaMu, BOHA
IepeTBOPWIACA Ha [IIOYUI OpPTaH KOHCTUTYLINHOI IOPUCOUKIIL 3 peaJlbHUM
PO3IINPEHHSIM CBOIX (PYHKIIIN I MOXKJIUBOCTEN.
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Andrianna Badyda

THE MECHANISM OF THE PRIORITY ISSUE
OF CONSTITUTIONALITY IN THE FRENCH REPUBLIC

AsstrRACT. The evolution of the body of constitutional jurisdiction in the French
Republic has gone through a difficult path: from the activity of the Conservative Senate
in accordance with the norms of the French Constitution of 1795 to the currently active
Constitutional Council, the provisions of which are contained in the Constitution of 1958.

Moreover. If we comment on the legal status of the Constitutional Council, we
can observe significant transformations here as well. From the very beginning, the
Constitutional Council had to carry out only preliminary constitutional control (a priori),
that is, checking laws for compliance with the norms of the Constitution before they are
promulgated. After the judicial reform of 2008, namely with the adoption of the Law of
July 23, 2008, a posteriori control was introduced. The most important thing in the context
of this reform is the introduction of the priority question of constitutionality (QPC)
procedure, the essence of which boils down to the fact that any person participating in the
legal process has the right to declare before the court that the legislative provision violates
the rights and freedom guaranteed by the Constitution.

The purpose of this article is to study the specifics of the implementation of the priority
issue of constitutionality in the French Republic, to analyze the regulatory framework that
provides for this procedure, as well as to identify the advantages and disadvantages of this
phenomenon.

It was concluded that despite the expansion of the competence of the Constitutional
Council and the possibility for the French to complain about the norms of the law, access
to the proceedings is still limited for citizens, because a person cannot directly apply to the
Constitutional Council. This procedure is complicated by two so-called “filters”: first, the
judge of the first instance (le juge a quo) considers the issue of submitting the application
to the Council of State or the Court of Cassation, and the latter already decide finally
whether the application should be forwarded to the Constitutional Council of the French
Republic for consideration.

Keyworps: constitutional jurisdiction; Constitutional Council of France; a priori
(preliminary) control; a posteriori (subsequent) control; priority issue of constitutionality.
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[Terpo PabinoBuy

JIOKTOP IOPMANYHMX HAYK, IIpodecop,

akagemik HAIIpH Ykpainn,

npodecop Kadernpu teopii Ta dinocodii mpasa

JIbBiBCbKOrO HalliOHANIbHOIO YHiBepcuTeTy iMeHi IBana ®panka

6G1-20-€202-1MO[/86¥CC 01 -10A

Cepriit PabinoBny

IOKTOP IOPMANYHIX HAYK, IIpodecop,
npodecop Kadenpy KOHCTUTYIITHOTO IpaBa
JIpBiBCHKOro HalliOHA/IbLHOTO yHiBepcuTeTy iMeHi IBana Opanka

BATOMMV KPOK 1O ®OPMYBAHH
CYYACHOI 3ATAJIBHOI TEOPII KOHCTUTYUIMHOI'O ITPABA*

HemonaBHo 1opuguyHa CIUIBHOTA YKpaiHU OTpUMaJjla Harogy O3HaloMU-
THUCSI 3 HOBITHIM HIIPyYHUKOM Y [eI0 HeTPAAUIiiiHOI Ha3Boo — “KoHcru-
TymifiHe mpaBo”'. Take HOBaTOpChKe TEPMIHOIIO3HAYEHHSI 3aCBITYMIO BifXi/T
Bifl JOCUTH YCTAJIEHOTO CHPUUHSATTS IOPUANIHUX HAYK SIK HAYK CyTO HaIlio-
HaIbHUX. UM He HAMOUIBII SICKPAaBUM IPOSIBOM TaKOTO BIIXOMy MOXKe CIIy-
ryBaTU HasBa maparpady HiIpyYHHKA, SKUM BIIKPUBAETHCS MiIPO3MALT IPO
Miclle KOHCTUTYIIHHOIO IIpaBa B 3araJibHIA CTPYKTYpl IOPUAUYHUX 3HAHb:
“KoncrutyiiiiiHe mMpaBO SIK TPaHCHAI[IOHAJIbHA Hayka . Bumaerbcs, mo 3a
YMOB TPHBAIOYOTO IIPOIIECY I7106ai3alii OCHOBHUX cep CYyCHUIBHOTO >KUT-
Ts1, 30KpeMa IOPUANYIHOL OCBITH, TAKUI KPOK aBTOPCHKOTO KOJIEKTUBY, OYOJIIO-
BaHoro npogecopom M. Ko3ro6poro, Mo)KHA BUBHATH 3arajlOM BUIIPABIaHUM.
PeanpHOI0 METOIOJIOTIYHOIO OCHOBOIO BBEJCHHSI B HAYKOBHI OOIr MOHSATTS
TPAaHCHAI[IOHAJbHOTO KOHCTUTYIIMHOIO IIpaBa CTaja AlaJIeKTUKA 3araJbHO-
r0o, 0COOJIMBOTO Ta ONMHUIHOTO B KOHCTHUTYLIMHO-TIPABOBOMY peryJIIOBaHHI
CY4YaCHUX IeMOKPAaTHMYHUX KpaiH. 3 OIJIAAY Ha Iie, Ha HaIly TYMKY, 3rajlaHa
oOcTaBUHA 3aCTyroByBaia 0 y HiIPyYHUKY Ha CBOE BiiBepTe BUSHAHHS. ATKe
I1e BKOTpe O 3aCBITYHIIO CIIPABKHIO HEBMUPYIIIICTD Ta €PeKTUBHICTD iajIek-
TUKU SIK 3aTaJIbHOHAYKOBOT'O Mi3HABaJIbHOTO MIIXONY.

3 omrsany Ha 3HAYHUI 0OCST PO3IJIsAAyBaHOI npani (528 CTOPiHOK), HIKIE
IO3BOIMMO COOi BUCJIIOBUTH KUIbKAa MIpKyBaHb HacaMIlepe] CTOCOBHO Hail-
O1TbIII BAYKIIMBUX, 6A30BUX PO3IUIIB I[Py YHUKA: II€PIIIOTO, IPYTOTO i TPETHO-
ro. CaMe y nux po3fizax BUKJIAIeHO 3acalHI i, MeTOI0IOTTYHO 3HAYYIII] i71ed,

* Penensis Ha migpy4ynuk “Koncrurymiiine npaso” 3a saranpHoio pegakiieio M. I. Koswo6pu.

' Koncmumyuiiine npa6o: niopyurux (Kosro6pa M sar pexn, BAITE 2021).
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Ierpo Pa6inosuy, Cepriit Pabinouy

AKI MaIOTh CIPSMOBYIOY€ 3HAUYEHHS IUISI MaTepialiB yCiX HACTYIIHUX YaCTUH
1iei HaBYaJIbHO-HAyKOBOI IIpalli.

[lepmmii po3oul MIgPyYHUKA IIPUCBSIYEHO 3arajbHIA XapaKTEPUCTUIL
B332€MO3B’SI3KiB KOHCTUTYI[IOHAJII3MY, KOHCTUTYLII I KOHCTUTYLIHHOTO IIpa-
Ba. Y IIbOMY KOHTEKCTI IIPUBEPTAIOTh OCOOJIMBY YBary 3aCTePeKeHHs, IIOB sI-
3aHi 3 0COOJIMBOCTSIMU HAIlIOHAJIBHOI ITPAaBOBOI KYJIbTYpH B YKpaiHi. 30Kpema,
He MOKHA He IOTOIUTHUCS 3 aBTOPOM Y TOMY, 1110

3miau 10 KoHcTUTyIIiil He TUIBKU MOXJIHBI, a 1 9acoM noTpibHi. [IpoTe BoHI
He MOBUHHI CTaBaTU CaMOLUIIO, a IXHE BHECEHHs He IepeTBOPIOBATUCS B
edOpMaTOPCHKAN “KOHCTUTYLIMHUN OyM”, IIEpPMAaHEHTHY KOHCTUTYIIOHA-
q Y Y y Y

my”, KOJIM KO’KHA HOBOOOpaHa Biajia (IIPe3niieHT, mapjiaMeHT) HaMaraThCs
mgmamTyBaT TekcT KorctuTtymii mig <...> By3bKOHApTIiliHi, BY3bKOKOPIIO-
ATUBHI IOTPebu, CTBOPIOIOYY IJI HOrO “KOHCTUTYLINHI panu’, “KOHCTUTY-
Y Y

miitHi acamb6tel”, “KOHCTUTYIIIHI KoMmicii” Tomo (c. 38).

Cny1iHo Bij3HA4a€eThHCS, 110

KOHCTUTYLINHUN ifeani3M <...> fK 1 TpaguIiiHUN, Ha >KaJb, A7 YKpaiHU
MIPaBOBUM, 30KpeMa KOHCTUTYIIMHUM, HIrUII3M <...> HacCIpaB[li € IBOMa CTO-
poHamu “omuiel Memani” — mediUTy MONITUYIHOL I IPAaBOBOI KYJIBTYPH, Ie-
dbopmoBaHOi TPaBOCBITOMOCTI I HenpodeCioHaNI3MY, KUl IHKOJIU MEXYE 3
HeBirmacTsoM (c. 39).

HasuBarouym HU3KY IPUINH THX BUIPOOYBaHb, SIKi BUMAIAIOTh HA JOJIIO
YKpaiHChKOTO KOHCTHUTYIIIOHATI3My B poku HedayiexHocTi, M. Kosiobpa Bu-
IisIsie cepen HUX, 30KpeMa, YNHHUK, SIKUM, Ha HAIly JyMKY, B OCTAaHHI pOKU
BiflirpaB 0COOIMBO HMOMITHY POJIb K (PaKTOp KOH(QIIKTOreHHOCTi, aKTUBHO
BUKOPUCTOBYBAHUN [€P>KaBOIO-arPecOpPOM — LIUBUII3ALINHY HEOTHOPITHICTD
Ykpainu. | xo4a 1e 3po6iaeHO aBTOPOM HiIPyYHUKA y BeJIbMH MAeTiKaTHIN
¢dopMi, CyTh 3rajaHOTrO COI[IOKYJIBTYPHOTO CIIOCTEPEKEHHS €, YTIM, TOBOJI
O4YeBUIHOIO:

X04 OCHOBH IIPaBOBOI, 30KpeMa KOHCTUTYIIIHOI Tpapuii Ykpainu dpopmy-
BAJIHCSI 371e01IBIIIOTO TIif YIUINBOM €BPOATIAHTUYIHOI, @ He 0COOIMBOI “pOCiii-
CbKOI”, “€Bp0asilicbKOi” 49U “CXiTHOXPHUCTHSHCHKOI HUBLIi3alii, 6y10 6 ne-
pebinviuennsm 206opumu npo HuniwHw yubinizayitiny ooHopioHicme npaboboi
cucmemu Yipainu (0co6IUBO PiBHS IPaBOBOI CBIJOMOCTI i MPaBOBOI KYJIb-
TYPH, CTHJIIO IIPABOBOIO MUCJIEHH TOIIO). [lepeOyBanHs ii YacTHH y cKiIami
piSHUX IMIIepiil CyTTEBO IO3HAYMIIOCS Ha il HUHINIHBOMY cTaHi (c. 39-40)
(xypcus nHamt. — I1. P, C. P.).

CraHOBUTH 1HTEpPEC PO3ILT MiPYYHUKA, IPUCBAYECHUN IPUHIIAIIAM KOH-
CTUTYLIMHOTO ITpaBa. BigdHayarouu Bpas3IuBICTh MOIINPEHUX Y CHeIiaJbHIN
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JIiTepaTypi IOPUIUKO-TIO3UTUBICTCHKUX IIIXO/1B, aBTOP IPOTUCTABIISIE IM ITiJI-
Xil, AKUI MOKHA CXapaKTePU3yBaTHU K [1aJeKTUYHHUHI 1 BOGHOYAC K COIIO-
KynbTypHU. CyThb OCTAaHHBOTO IOJISITA€ ¥ TOMY, IIJ0 PeaIbHUM COIIaJIbHUM
cepemoBulleM (i MOYacTH, MabyTh — TAKOXK 1 FeHEPAaTUBHUM LIEHTPOM) op-
MYyBaHHS IIPUHIMIIB KOHCTUTYIIHOTO NpaBa € He IepKaBa, a CYCILUIbCTBO
3 MOro JOMIHYIOYHMMU I[IHHICHUMU OpIEHTALISIMU, 1 JIOQU, SIKI BATBOPIOIOTD
1 peai3yIoTh Ll IPUHIUIIN Yy CBOIN IMOBCAKAECHHIN NPAKTUYHIN A1SUIBHOCTL.

Y rHOCEe0I0TTYHOMY ACIIEKTi aBTOP B1IBEPTO BUCJIOBIIIOE OIS, HE3BUYHI
IJIsE OLTBIIIOCTI KOHCTUTYIITHO-TIPaBOBUX Iy Ourikaniit. Sk B6agaeTncst, M. Ko-
3106pa CIIOBiNy€, TOYACTH, TIEBHUI HaYKOBUI CKEIITHIIN3M 1 HOHKOTHITUBI3M,
HAroJIOUIYIOYM Ha HEOOXIJIHOCTI [OIOBHEHHs IIi3HAHHS pPallioHaJIbHO-
HAayKOBOTO I[IHHICHUM, IepeBa)XHO ipparioHamicTuaauM (c. 99). Takuit min-
Xifl HeABHO aIleJIIOE NO BHOKPEMJIIOBAHUX aBTOPOM PI3HOBH/IIB IPUHIIUIIIB
KOHCTHUTYIIITHOTO IIpaBa: YHIBepCaJIbHUX, HUBLII3ALIMHUX, ITPaBOCIMETHUX
1 HallloHAJIbHUX. [l0 HmepIIMUX TyT BifHECEHO IPUHILIUIIN ITIOBArU /10 JTIOACHKOI
TITHOCTI ¥ IIpaB JIIOAWHY; PO3IOLT BJIaJU; BEpXOBEHCTBO Mpasa (c. 110-114).
Y 1poMy ceHCl Ba)KJIUBUM € TPUBAIOYUNA IIPOILEC IOCTYIIOBOI yHIBEpCali3a-
1[Il MPUHITUIIB KOHCTUTYIIITHOTO IIpaBa (Taka yHiBepcai3allisi, OqHaK, 9aCTO
Moske 6yTu cyTo hopmanbHoio. — 1. P., C. P.). [IpukMeTHO, 1110 10 IPUKIA/IIB
3axX1IHUX UBLUII3AINHIX IPUHIUIIIB KOHCTUTYIIHOTO IIPaBa B MNPy YHUKY
TaKOXX BIIHECEHO BEPXOBEHCTBO IpaBa. BinTak Bjke B I[bOMY ITYHKTI MO>KHa
BOauaTu mesiKy mpoOiieMaTUYHICTh HaBefeHOI BuIlle Kiacudikaiii 3a dop-
MaJbHUMH O3HAKaMH (TeKCTaMU KOHCTUTYIIH). Lle, 3maeTbest, Mae micnie ipu
MapKyBaHHI IIpo 3acafu cBOOOIY i pIBHOCTI came sIK 3acaj] YHiBepCaJbHHX.
Amxe dakTudHi, peasbHi KOHCTUTYIIII aBTOPUTAPHUX MOJITUIHUX PEKUMIB
HAAIOTh 1M 3acajaM, IIeBHO, IHIIle 3HAaYeHHs, aHDK y Jep’KaBaxX JeMOKpa-
TH4YHOI opieHTaril. Lle, BoueBnmb, 10O6pe po3yMmie i1 aBTOP pereH30BaHOI ITpa-
11i, 3BepPTAIOYH yBary Ha pobisiemy GyHKI[IOHYBaHHSI JTi0epaliCTHIHUX 3aca]
KOHCTUTYIIIITHOTO IIpaBa B YKpaiHi (c. 131).

Oco6imBO TIpUEMHE BpasKeHHs CIIPABIISIE€ TPETIN PO3IUT MiIPYYHHUKA ITiJ,
Ha3Bolo “Koncruryis i mpasa moauan” . Y HbOMY BJAJIO IOEIHAHO 3aralb-
HOTEOPETUYIHY XapaKTePUCTUKY (PeHOMEHa OCHOBOIIOJIOKHUX IIpaB JIIOIH-
HU 3 KOHCTUTYIIMHUM OCIOCEPeIKyBaHHSIM Iporo siBuIla. CaMe y TakoMy
acIexTi 1 B TakoMy 06cs31 1151 mpo6iieMa y BITYM3HSHIN JIiTepaTypi HOKH III0
He aHaTi3yBasacs. ABTOpP, 30KpeMa, BUCBITIIIOE TaKi MUTAHHS: KOHCTUTYLIMHA
I[IHHICTP IpaB JIIOIMHYI; OCHOBHI BJIACTHBOCTI IIPaB JIIOJUHU; KiIacu@ikaris
NpaB JIIOJAWHW; KOHCTUTYLINHI 3acaji TapaHTIN IpaB JIOOUHU Ta CUCTEMU
IXHBOTO 3aXUCTY; KOHCTUTYIIIFHI 3acai 0OOMe>KeHHsI IIPaB JIIOIMHI; KOHCTHU-
TYLIMHUAN CTaTyC 0COOU; KOHCTUTYLIMHO-TIPABOBUI IHCTUTYT TPOMAJISTHCTBA;
3acaii KOHCTUTYLIMHOTO CTATyCy 1HO3eMIIiB, 0Ci6 6e3 TpoMansIHCTBA, OKeH-
I[iB Ta BHYTPIIIHBO IepeMimeHnx oci6. I B 6ararbox BUIafiKax BUKJIAL I[bO-
ro Marepiajly CyIpOBOMKYETbCSI BKPAIlJICHHAMU CIIPaBHIX IePJIUHOK apry-
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MeHTallli, OpUTriHaJIbHUX aBTOPCHKUX CYI)KeHb. Y IIbOMY PO3[ii BAUKOPUCTaH1
KOHCTUTYIIINHI I)Kepesla HU3KU Cy4acHUX JlepKaB Ta KOHCTUTYIIHO-TIPaBO-
Ba IIPAKTHKA IXHBOTO 3aCTOCYBaHHS.

Ha oxpemy 3rajgky 3acayroBye HeOJHOPA30BI alle/IIOBAaHHS aBTOPIB APy d-
HUKa JI0 IyXy KOHCTUTYIIii, 0COOJIMBO 9aCTO IPUCYTHI B PO3/ILIi, IPUCBIICHO-
My TIyMadeHHIO KOHCTUTymii. ITpu mpoMy aBTOp po3niny (opmyitoe HUSKY
IPUITOMIB 1 METOJIIB HOIIYKy Ta BHSIBJICHHS 3TaJAHOTO “OyXy . 3-IIOMDK HUX
HA3WBAIOTHCS 3aTAIBHOBIIOMI CIIOCOOM TIIyMadeHHs KOHCTHTYIil (JTiHIBi-
CTUYHe, iCTOPUYHE, IITbOBe, (PYHKIIIIHE TOINO), 30KpeMa # Taki, mo 6a3sy-
IOThCSI [TePEBa’KHO Ha BIIACHUX OLIIHKaX Cy0 €KTiB TIIyMadyeHHs. A TaKi OLiHKH,
sIK BIZIOMO, 3a3BU4ail He OyBalOTh YHI(IKOBAHUMH, OTHO3HAYHUMU, OCKIJIBKU
BU3HAYAJIbHOIO MiPOIO 3yMOBJIIOIOTHCS ITOJIITUIHUMHE Ta IHITUMU TOTpebaMu
Ta IHTepecaMu 0cib i TPYII, AKMX BOHU PeasibHO YOCOOII00Th. OTKe 1 ysIBIIeH-
HsI IIPO TaK 3BaHUI JyX KOHCTUTYIII Jal0OTh 3MOTY He TUIbKU BUSBIISITH “OpH-
TiHAJIBHUI CMECI OCHOBHOTO 3aKOHY, a Il BUTJYMadyBaTH KOHCTUTYLINHUI
TEKCT y TOBOJIi MAHIIYJIATUBHUM CIIOCIO.

O6MmesxeHMIT 00CAT perieH3ii He Ja€ MOKIMBOCTI [IeTaJIbHIIIe CXapaKTe-
pusyBaTH iHII pparMeHTH pereH30BaHoi npami. OTKe, 3aTUIITIMO YUTa9aM
(Ha HaIIy IYMKYy, HOIMH MOXYTh OYTH IepeloBCIM CTY/IEeHTH MaricTpaTypH,
a TAKO’K aCIiPaHTH) MOYKJIMBICTh CAMUM OTPUMATH 3aI0BOJICHHS BiJI 3HAIOM-
CTBa Ille ¥ 3 IHIIMMHU YacTUHAMMU Ijiei KHuru. Ilepexkonani, 110 HIXTO 3 HUX
po3dapoBaHUM He Oyze.

KorcTuTymifiHe MpaBo: MiIPYYHUK / 32 3araJIbHOI0 pPeflaKIliero
M. 1. Kosrob6pu / 1O. I'. bapa6ar, O. M. bopucnascbka, B. M. Ben-
rep, M. I. Koswo6pa, O. M. JTucenxko, A. A. MenerteBud. — K.: BAITE,
2021.-528 c.

ABTOPH IIPDOIIOHOBAHOTI'O Ii/IPYyYHUKA BIIMOBUJIUCA B TPAAUIIHOT
Ha3BU MiIPyYHUKIB 3 KOHCTUTYLIMHOTO IpaBa. BoHU 3Bakayiu Ha Te,
110 17106aTi3aiitHI if IHTerpaliiHi MpoIecy, sIKi BifOyBarOThCs B Cydac-
HOMY CBITI, IefajIi aKTHUBHIIIle IIPOHUKAIOTH Y BCI cepr CyCHiIbHOTIO,
30KpeMa i1 IpaBoBoro KUTTs. He € BUHSATKOM i cepa KOHCTUTYILiITHO-
TO IIpaBa, IO CTA€ Jle/lajli YHIBepCalIi30BaHIIIO  IHTepHAI[IOHATI30-

EEEE == BaHIIIIOIO 31 30€PEKEHHIM, 3BICHO, CBOIX HAIlIOHATBHIX 0COOINBOCTEIL.
HacnigkoM Takux IIpolieciB, Ha JyMKY aBTOpPIB MiIpy4HUKA, € Te, 1110
B KOHCTUTYIIFTHOMY IIPaBi Maike BCIX KpaiH 3 SIBIISIETHCS Jenaii Ourblie CiibHUX puc (110-
HSITh, IIPUHIINIIB, IHCTUTYTIB, HOPM), SIKi CHOHYKAIOTh [0 IIOIOJIAHHS IIiJI 9ac MOro0 BUKJIA-
IAHHS CYTO HAlllOHAJbHUX, KPAlHO3HABYMX Ta PEriOHATBHUX MIIXOMIB. 3pOOUTH Iie B MeKax
TPaNULIAHUX IS BITYM3HSHUX IOPUANIHHUX BUIINIB HaBYaJIbHUX KypciB “KoHcrurymiitHe
mpaBo Ykpainu”, “KoucTurymiitie mpaBo 3apyO6bKHUX KpaiH~ 4n HaBiTh “[I0OpiBHSUIBHE KOH-
CTUTYIIii1He IPaBo”, Ha [yMKY aBTOPIB IPOIIOHOBAHOTO IIAPYIHNUKA, HAATO CKIIA/THO, & 9aCOM
1 IPOCTO HEMOKIJIMBO.

KoHcTuTyuiliHe
npaso
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[TPABOBA TOKTPMHA
€BPOIIEMCbKUX HIHHOCTEN

TIPOLIETTYPA TJOBOPY CY/I/IIB
KOHCTUTYIITHOTO CYITY YKPATHU
MAE 3ABE3IIEYYBATI HAVBMIII PIBEHD
HE3AJIE)KHOCTI TA HEYIIEPEIDKEHOCTI CYIIY*

<..>

A. Cxiag Jlopagdoi rpynu eKcrepTiB Ta MOfiesll NPUNHSTTS pillleHb AJIs
OILIIHKHM MOPJIbHUX SIKOCTEH Ta MPodeciiiHOI KOMITETEHTHOCTI

18. 3 mpoeKkTy 3MiH BMUIUIMBAE, 11O CKiaan [lopagdoi rpynu ekcrepTis
(mami — Jopamda rpyma) 3 IIECTH WIEeHIB 6yiio 30epeskeHO0, He3BayKaloIu Ha
peKoMeHpaIio BeHemnificbkoi KOMICII fogaTU CHOMOTO WieHa 3a MIKHapo.-
HOIO KBOTOIO. ¥ CBOIX KOMeHTapsX 10 BeHenilicbkoi KoMicii, Haragyoo4du Ipo
HuHimHINA ckiag KCY (13 cyanis i3 18) i BupimransHy pods, ssky Cyn Mae Bifi-
rpaBaTH IIOJO MiCISIBOEHHUX BHOOPIB, peiHTerparii OKyIoBaHUX TePUTOPIN
Ta €BPOATIAHTUYHOI iHTerpamii, opraHisanii rpoMaasHCbKOIO CyCIUIbCTBA
HaroJIOIIyIOTh Ha pusdukax noiitusanii Koncrurynifinoro Cyay, SIKIO Taki
XapaKTepUCTUKU OymyTh IpuUHATI mis [Jopamdoi Tpymu: IIeCTUUICHHUH
CKJIaZ; BIACYTHICTh BHUPIIIAJIBHOIO I'0JIOCY /IJIsI MDKHApOOHUX 4jeHiB Jlopan-
901 TPYIH, @ TAKOXK y’Ke BUCOKUIL MOPIr (IIIOHANMEHIIIe IT'ITh TOJIOCIB) ISt
OILIIHKY KaHIMOAaTa TAKUAM, [0 “Bigmnosimae”.

19. Kowmicis mikonye npo 1e, OCKUIBKH, Ha ii JyMKy, Ais Mopeini i3 ceMu
wWieHIB repenbadana 6 MeHIIe YCKJIAJHEHb Ta 3po6mia 6 MDKHAPOIHY IIPU-
cyrHicte y opamuiit rpymi Oinbin 3Haummolmo. <...> [Ipore Benemiiicbka
KOMICISI BBaXKa€, 110 CKJIAJL 13 IIeCTHU WICHIB MOKHA BBA)KATU NMPUMHITHUM
JIUIIIE 32 YMOBH, 1110 OyZie IPUIHATO pillleHHs, o6pane ais Jopamgdoi rpynu —
TOOTO BHPIIIAIBHUI TOJIOC MDKHAPOAHUX WICHIB. BeHemificbka KoMicist, KpiM
TOTO, BBaXKa€, 1110, SIKIIO YKpalHChKA BJlaJja HAIlOJIATAE Ha IIECTUYJIEHHOMY
CKJIa/Ii, BUPIIAIBHUI T'OJI0C MIKHAPOIHOI KBOTH Ma€ Ilepefi6adaTUcs B KOH-
TEKCTI OIIHKY MOPAJIbHUX SIKOCTEN Ta MPOdeciitHOl KOMIIETeHTHOCTI KaHIU-
natiB y cynni KCVY.

20. Benerificbka KOMICis 3a3Ha4ae, 1110 3aKOHOIIPOEKT IIPOIOHYE /iBi hasu
BiI6OpPY (SIKI MOXKYTh IIPOBOAUTHUCS OTHOYACHO, 32 pimleHHsIM [lopagdoi rpy-

* Burar i3 BucnoBky Beneriiicbkoi KoMmicii 11070 TIPOEKTY 3aKOHY IPO BHECEHHS 3MiH [0 JIeIKNX 3aKOHO-
JABYUX AKTiB YKpAiHU IIOJ0 YTOYHEHHs IOJOXKeHb PO KOHKYPCHHI Bifbip KaHAUIATYp Ha mocamy Cymii
Koncrurymiitnoro Cyny Ykpainu (peectp. Ne 9322 Binx 25.05.2023 p.)

JHus.: CDL-AD(2023)022 Follow-up Opinion to the opinion on the draft Law on amendments to certain
legislative acts of Ukraine on improving the procedure for the selection of candidates for the position of judge
of the Constitutional Court of Ukraine on a competitive basis (Draft Law no. 9322 of 25 May 2023), adopted
by the Venice Commission at its 135th Plenary Session (Venice, 9-10 June 2023) <https://venice.coe.int/

webforms/documents/?pdf=CDL-AD(2023)022-e> (accessed: 25.07.2023).
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II1): OI[iIHKa MOPAJIbHUX SIKOCTEH, BKIIOYAIOIN TOOPOIeCHICTH (“OmiHKa MO-

pPaJIBHUX SIKOCTei ); Ta OIiHKa mpodeciitHol komrereHTHOCTI. [licis omiHku

MOpAJIbHUX SIKOCTeN Ta MPOodeciiiHOI KOMITETEHTHOCTI KaHAWIATH OI[IHIO-

I0ThCST 33 IBOMaA Kateropissmu (“BimmoBimae” Ta “He BimmoBimae”); KaHIUIATH

3 OLIIHKOIO “He BIfTIOBI/Ia€” yCYyBAIOTHCS 3 MOAAJIBIIIOTO PO3IJISIAY (BIAIOBITHO

mo vacTuH 4 1 6 crarti 10° 3akony Ykpainu “IIpo Koncruryniitauit Cyn”).
<...>

22. BeHeniiicbka KOMICiSI BIiTa€ Te, 10 y BIANOBiAbL Ha ii peKOMeHOAIIIo
3aKOHOIIPOEKT MPSIMO Tepenbavae, M0 KaHAUIATH, 5K “He BiAIOBIIAIOTH”,
BHUKJIIOYAIOTHCS 3 MOAAJIBIIIONO PO3IJISAY MIC/ISI OIIHKY MOPAJIbHUX SIKOCTEH
Ta MpodeciitHOl KOMIETeHTHOCTI.

23. KoMicis TakoX 3a3HAyvae, 110 MOAeJIb IPUUHATTS pimeHb BINIIIOBIA€
MyHKTY 50 HpI/IKlHLIeBI/IX Ta IePeXiTHUX ITOJIO0KEHb SaKOHy ‘TIpo cynoycrpiit
i cratyc cynuiB”!, SIKUil € MPaBUIOM HpI/II/IHHTTH pillleHb MepIIoro CKIaxy
Konkypcnoi koMicii 3 ;obopy kaHauAaTiB Ha Iocany wieHa Burroi kBaidika-
HifHOI KoMicii cynaiB Ykpainu. le monoxxeHHs nopi6He 0O IPaBHUII rOIOCY-
BaHHS, SIKI 3aCTOCOBYIOTBbCS y BUNAAKy Ermynoi pagm’. OpHa BigMiHHICTB
MDK IMMU JBOMa IIPAaBUJIAMU CTOCY€ThCA IIEPIIOro rojocysanns. Ha Bigminy
Bi1 KOHKYpCcHOI KOMICIi 3 II1eCTH YIEHIB, ¢ PIIIeHHS CXBAJIIOIOThHCS, SAKIIO 32
HUX IIPOTOJIOCYBAJIN YOTUPH 4IeH!, ETraHa pama 3 MoKe IPUIHSITY PillleHHS
TaKOXX IIPOCTOIO OUIBIITICTIO IPUCYTHIX WIEHIB, 32 YMOBH, 1110 IPUHAIMHI /1Ba
MDKHApOJHI 4JI€HHU IIPOTroJIOCYIOTh 3a pileHHA. OgHaK 1€ CTOCY€EThCS JIMIIe
y BHUIIa[KaX, KoJu He BCi wienn Etnunoi papu 6epyth yuacts. s opan-
4ol Tpynu Iie 3a3BUYall He aKTYaJIbHO, OCKUIBKY IIPU3HAYEHHS 3aCTYITHUKIB
wieHiB (IUB. HIDKYE) Ma€ 3abe3neuntw, 11100 Jfopamgda rpymna 3asxau 36upa-
J1acs B IOBHOMY CKJIafii. TaKUM 9MHOM, 3aIIpOIIOHOBaHA MOJeJIb TOJIOCYBAHHS
€ IPUNHATHOIO, OCKIJTbKY BOHA Mependavae BUPIIAIbHUN TOJI0C MIKHAPOTI-
HUX WIEHIB y pasi piBHOI KUIBKOCTI TOJIOCIB BIAITIOBIIHO 10 MPUHIIAIIIB, 06pa-
Hux 111 ETnanoi panu.

<...>

25. 3aKOHOIIPOEKT IONA€E 3aBepIIATBHY (ba?,y fio mpomenypu Bin6opy:
IicyIs TOro, K Jlopagda rpyma Bm6epe KaHIWOATIB, Kl “Bignosimarors” (K
IIIOJJ0 MOPAJbHUX SIKOCTEH, TaK 1 PIBHS KOMIIETEHTHOCTi), BOHA IIPOBOJIUTD
PENTUHTOBE TOJOCYBAaHHSIM IIUISIXOM, Pe3yJbTAaTOM SIKOTO € pPEeUTHHTOBHIT
CIIMCOK YCIX KaHIUIATIB 3aJIe)KHO BiJl KUIBKOCTI I'0JIOCIB, OTpUMaHuX Bin [lo-

! ‘Pimrenns nepmoro cknagy KoHKypcHOT Komicii € yXBajeHHM, SKIIO 32 HbOTO NPOTOJIOCYBAIN HE MEHIIE HiXK

yotupH wieHH KOHKYpCHOI KOMICIi, 3 IKMX JABOE 3aIIPOIIOHOBaHI MDKHAPOAHUMH Ta IHO3EMHUMHU OPraHi3allisiMH.
VY pa3i oaHAKOBOI KUNBKOCTI TOIOCIB “32” 1 “mpoTH” ronocu Tphox wieHiB KOHKYpCHOI KOMicil, 3 SIKHX IBO€E
3aIpOIOHOBAHI MIKHAPOJIHUMH Ta IHO3EMHUMHU OPTaHi3allisiMH, € BUPILIaIbHUMU .

23!, Pimrennst ETHUHOT pasin yXBamioeThes OIBIIICTIO TONOCIB Bijl IPHUCYTHIX wieHiB ETnumol paau, 3a yMOBH
1110 BOHO MiATPHMAHO J{BOMA TOJIOCAaMH WieHiB ETHYHOI pa/ii, 3aporloOHOBaHUX MIXKHAPOIHUMH Ta IHO3eMHUMH
oprasizamisiMu. Y pasi 0JHaKOBOI KITbKOCTI roJIOCiB “3a” 1 “HPOTH’ IPOBOANUTECS TOBTOPHE TOJIOCYBaHHS. Y pasi
OJTHAKOBOI KIIBKOCTI TOJIOCIB “3a” 1 “HpOTH” MiJ Yac MOBTOPHOTO TOJIOCYBAaHHS roJIocH wieHiB ETudHol paau,
3 SIKMX TPUHANAMHI JBOE 3aIPOOHOBAHI MIKHAPOIHUMH Ta IHO3EMHUMH OPraHi3allisiMH, € BUPILIATbHUMA .
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pamyoi rpymnu, Bif HaMBUIIOTO (6 TOIOCIB “3a”) MO HAMMEHIIIOTO Pe3yJbTaTy
(0 rosociB “3a”) (wactuna 7 crarti 10%). PeiiTuHT He € 060B I3KOBUM; CIIUCOK
y MOPSIIKY PEeNTHHTY BCIX KaHIUAATIB, SIKi OTPUMAJIN OILIHKY “BiAmoBimae”,
IepefaeThcs MO MapIaMeHTy Ta Jo Panu cynnis YKpaiHu; Micys IbOTO TOJIOCY-
BaHHJ III0/I0 KAaHAU/ATIB IPOBOUTHCS B IIOPSIIKY Yepru (myHKT 16 ctaTTi 208*
Pernmamenty BepxoBHoi Panu Ykpainm; ctatrs 10'!). Benerificbka KoMmicist He
peKOMeH/1yBajIa KOITHOTO peﬁTHHry KaH/IMJATIB, X04a 3alIPOIIOHYBaIa CTBO-
puru TpI/I KaTeropii KaHAUIATIB: “Myske Bimmosimae”, “Binmosimae” Ta “He Bif-
noBifgae”. SIKIO 1meit JOIaTKOBUIA eTal He BUKII0Ya€ Oy/Ib-SIKOTO KaH/IUIATa,
SIKMII OTPUMAB OILIIHKY “BifIIOBiae”, BUPIIIAJBHUM TOJIOCOM MDKHAPOITHUX
wieHiB Jlopagyoi rpynu, e He BIUIMBAa€ Ha BHCHOBOK Kowicii, 3po6iennit
BUIIIE, IIPO Te, 110 IPOEKT MOMPABOK BIANOBIIa€ peKOMeHAAIlll 111010 OIiH-
KU SIK MOPQJIBHUX, TaK 1 MpodeciiiHUX SIKOCTe! KaHANJATIB Ma€ BUPIIIyBaTH
Hopagda rpymna 3 BHUpIIIAJIBPHUM TOJIOCYBAaHHIM MDKHApOTHOI KBOTH. <...>
Kowmicist migkpeciioe, 110 peUTHHTOBE TOJIOCYBAHHS IIPOBOAUTHCSI CTOCOBHO
yCIX KaHJUJATIB, Kl OTPUMaJIu ouiHKy “BimmoBimae”; Ha I[bOMY eTaIli TOJIOCH
HaIIOHAJIBHUX 1 Ml)KHapOI[HI/IX YJIeHIB MAIOTh OJIHAKOBY Bary, ajie MOPsIOK
BI/I60p1B 3QJIEXKUTH SIK BiJI TOJIOCIB MDKHAPOJHUX YJIEHIB, TaK 1 BiJ TOJIOCIB Ha-
I[IOHAJILHUAX YJIEHIB.

26. Ytim, KoMiciga BBaxkae, 0 peUTHHIOBUN CIHUCOK He IIOBUHEH MaTH
KOIHUX 00OB’SI3KOBMX HACJIIKIB U MOPSIZIKY TOJOCYBAaHHS 3a KaH/IUIATIB
Ha 3’13711 Cy/I/1iB; TOMY BOHA PEKOMEH/Y€ BIUIYIUTH BiIIIOBiTHE ITOJIOKEHHS 31
crarti 10" 3aKOHOIIPOEKTY.

27. Hapemiri, mon0 TpbOX WIEHIB, IPU3HAYEHUX 3a MDKHAPOLHOIO KBO-
Tolo, BeHerificbka KOMicisg Harajgye, y BIANOBiIb Ha 3aHENOKOEHHS, BUC-
JIOBJIEHE OPTaHI3aIlisIMI T'POMAISTHCHKOTO CYCIIIBCTBA, M0 “MiKHAPOMHI~
wieHn Jlopamdoi Tpynu mMiIKOM MOXYTh OyTH TpoMajissHaMU YKpaiHW (IHB.
CDL-AD(2022)054, § 30), BKJIIOYHO 3 aBTOPUTETHUMH IIPeICTABHUKAMU
OpraHi3aliil TpOMaAsHCbKOIO CYCIIIbCTBA.

B. IIpouenypa BinBOLY/CaMOBIIBOLY

28. 3 MmeTo10 3a6e3nedeHHsI 6e3mepepBHOCTI Ta ePeKTUBHOCTI (PYHKIIIOHY-
BaHHS [lopagdoi rpynu IpoeKTOM 3MiH BHOCSTBHCS TaKi HOBEJIH:

Crarra 10", 3actynHuk 4ieHa [lopaggoi rpynu

<...>

29. Benerificbka KOMICisl BiTa€ MOJIO>KeHHSI IIPO BIBI/ 1 CAMOBI/IBi/ YIeHIB
Hopam4oi rpynu. BoHa moromkyerbcs, 1Mo crupas/ii Jy’Ke BXINBO 3abe3Iie-
quTy 6e3nepepBHICTh poboTu JJopamdoi rpymnu, sika Moke OyTH HOpyIIIeHa
BHACJIIOK TAaKUX CAMOBIIBO/IB. 3BE€PHEHHS 32 IOIIOMOTOIO /10 3aCTYIIHUKIB
YJIEHIB, sIKe B)Ke OYJI0 BKIIFOUEHO 10 3aKOHY 3a MOIePeIHbOI0 PEKOMEH/IAIIIEI0
Benenificbkoi KoMicii y BUIIAJIKy JOCTPOKOBOTO IIPUIMHEHHS IOBHOBAKEHD
uyineHa Jlopagdoi rpymnu, TakoXX BITAa€TbCs, BKIOYAI0YH, 30KpeMa, Te, 110 3a-
CTYIHUKH 4WIEHIB OyyTh CTEKUTHU 32 3aCiTaHHSAMH, 11100 MAaTU MOXKJIUBICTh
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y pasi BigBomy/camoBifiBomy a60 JOCTPOKOBOTO NMPHUIIMHEHHS TIOBHOBA)KEHb
WieHa B3SATH Ha cebe poboTry Ta 3abesmeuntn OesrnepebiitHy 0OpOOKy Bin-
MIOBITHUX TOKYMEHTIB/IIPOLIETYP.

30. Beneriiicbka KOMICis BITa€ MOJIOKEHHS PO Te, 1110 3aCTYITHUKH YIEHIB
HOBHMHHI OyTH 00paHi TAKUM YHHOM, I1J06 BOHU CTEKUJIH 32 IIPOLEAYPOIO SIK
criocrepiradi, o6 BTPYTHTHCS Ta 3aMIHUTH, MO>KJINBO, BITKJIMKaHUX IIOBHO-
npaBHUX WieHiB. [Topsmok 060B’13K0BO1 y4acTi MDKHAPOIHUX Ta HAI[IOHAJIb-
HUX 3aCTYIIHUKIB WIEHIB K CIOCTepiradiB Mae OyTH BcTaHOBJIEHO B Peria-
MeHTi [lopaguoi rpynu.

C. 30608’s13anHs [lopam4oi rpynu my6IIiKyBaTl “BMOTHUBOBAHI  PIIlIeHHs

31. lopagya rpyma mmyOJiKye pillieHHs PO OIIHKY “He Bignosinae” 3a KpU-
TepisIMU MOPAJIBHUX SIKOCTeH a60 mpodeciitHOI KOMIIETEHTHOCTI BiITOBITHO
gactrHH 4 craTTi 10° Ta yactuHM 6 crarTi 10° mpoekTy 3aKoHY, KaHAUIATH,
SIK1 OLIIHKY “He BIITIOBiIa€”, BBAYKAIOTHCSI TAKMMH, 1110 He IPOMIILIN BifIIOBI/I-
HUI eTall KOHKYPCHOTO BifibOpy, 3 THS ONpUIIOfHEHHs [lopagdoio rpyroo
BIIITIOBITHOTO pillleHHs. Y pillleHHI Mae OyTH 3a3HaYeHO, IO BiIIIOBITHUI
KaHAMJAT He BIIIOBIa€ KPUTEPISIM MOPAJIbHUX SKOCTEH 4u mpodeciitHoi
KOMIIETeHTHOCTI.

32. BignosigHo o yactuHu 24 crarti 10° 3akoHy pimenHs [Jopaggoi rpy-
1 0(OPMIISIOTECST IPOTOKOJIOM Ta OMPIIIIOMHIOIOTHCS 13 “i3 3a3HAYEHHSIM
pe3yJIbTaTiB MOIMEHHOTO TOJIOCYBaHHS . 3TiNHO i3 yacTuHOIO 7 cTaTTi 10° 3a-
KoHY [lopajiua rpyma ONIpUIIOAHIOE 3aTaJbHUM CIIMCOK yCiX KaHAMUIATIB, SIKI
OTPUMAaJIH OIIHKY “BifIOBigae”, y PeTHHIOBOMY CIHCKY Ta BMOTHBOBAaHI
piIlIeHHs IIO/I0 KOKHOTO KaHAHU/ATa Ta Iepeflae iX opraHam, sKi iX MpusHa-
yaroTh. KoMicis pekoMeHye yTOYHUTH, 110 IMeHa WwieHiB [lopaadoi rpymnu,
SIKI TIPOTOJIOCYBAJIM 33 KO’KHOTO KaHIUAATa Ha eTalll peHTUHTOBOTO TOJI0CY-
BaHHSI, TAKOXX IIOBUHHI OyTH Oy OJIiKOBaHi.

33. Yactuna 7 crarti 10® gani nepenbadae, mo ‘CTOCOBHO KaHAWMIATIB, SIKi
OTPHUMaJIH OLIHKY “He BiJIOBifa€” 3a KPUTEPISIMU BUCOKUX MOPATbHUX SIKO-
creil a00 BH3HAHOTO PiBHS KOMIIETEHTHOCTI y cdepi nmpasa, [Jopamda rpyma
OIIPUJIIONHIOE JIUIIIE Pe30JIOTHBHY YacTHUHY pillleHHs, 0e3 HaBeleHHS MO-
TUBIB, SIKI CTQJIM MIJCTaBOIO /IS MOTro yxBajeHHs. [IOBHUI TeKCT pillleHHs
13 MOTUBYBAaHHSIM OIIPIIIIOTHIOETHCS [lopagdoio Tpynoo Ha MICbMOBY BUMO-
Ty KaHIU/aTa, IKAT OTPUMAaB OLIIHKY “He Bimmosinae” . BeHeriiicbka Komicis
CXBAJIIOE 1€ TIOJIO)KEHHSI, sIKe BCTAHOBJIIOE HAJISKHUI OaTaHC MK HEOOXiTHi-
CTIO IIPO30POCTi Ta ITOBArOIO 1O MIPUBATHOTO JKUTTS (@ TAKOXK 1100 YHUKHYTH
HETraTUBHOTO e(DeKTy).

IV. Inmi 3anponoHoBaHi BIOCKOHAJIEHHS

<..>

37. Yactuna 9 crarrti 10® 3akony VYkpainu “IIpo Koncruryuniitauit Cyn
Ykpaian”~ nepenbavae, 1o ‘Yci cripaBu, OB’ sI3aHI 3 OCKap)KEHHSIM PillleHb,
miit uu 6e3aisTIbHOCTI Cy0 €KTiB mpusHadeHHs cynnis Koncruryuitnoro Cyny
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TIPOLIEAYPA IOBOPY CYAAIB KOHCTUTYIIMHOTO CYIY YKPAIHU MAE 3ABE3TIEYYBATU HAVBUIIWH PIBEHb...

y IpOlieci KOHKYPCHOTO Binbopy KaHAuaaTiB Ha nmocany Cyami, a TaKOX OIli-
HIOBaHHSAM KaHAMJATIB Ha nocany cyani Korncruryniinoro Cyny Jopamgdoro
rpymnoro, niacyani Bepxosnomy Cyny Ak cyny mepioi incranmii Ta Benukiit
[Tanari Bepxosnoro Cyny sk cymy anesAlifiHOI iHCTaHII B IOPAOKY anmi-
HicTpaTUBHOTO cymouuHCcTBa’. II[0 CTOCYyETBCS XapakTepy TaKOro OCKap-
JKeHHs, BeHemiicbKa KOMICIS BBaKae€, IO pimeHHs Jlopagdoi rpynu ciif
OCKapyKyBaTu julle 3 popmManbHUX (IporecyaabHuX) mifcTas. Lle mae 6yTn
3a3HaveHo B 9acTuHi 9 ctaTTi 10°.

V. BucHosok

38. BeHemiiicbKa KOMiCist 3HOBY Hazonouiye Ha Baxaubocmi 3anpobadxeHst
mexauizmy 0000py cyddi6 Koncmumyuiiinozo Cydy Ykpainu, sikuil 3a6e3neuye
HailBuwuti pibenv HeszanexHocmi ma Heynepedxernocmi Cydy. Benemiiicbka
KOMICISI TAKOX MIAKPeCTioE, o Gaxaubo 3abesneuumu, w06 nocaou cyooié
KOHCMUMYyUitinozo cydy He 3aruwianucs Bakaumuumu npomszom mpubanozo
nepiody.

39. HesBakarouu Ha arpecuBHy BiiiHY Pociiicbkoi @enepanii npotu Ykpai-
HU, YKpaiHCbKa BJIaJia, @ TAKO>K TPOMaJIsTHChKE CYCIIIBCTBO IIPOIEMOHCTPYBa-
JIU B3ipIieBy TOTOBHICTH IPOCYBAaTH pepOpMaMy Ta BUKOHYBAaTH PEKOMeEH 1a-
mii BeHeniricbKoi KoMicii.

40. Beneniiicbka KOMICisl BUCJIOBIIIOE JKaJlb, IO ii peKOoMeHalis JofaTh
cboMoro 4ieHa 1o Jlopagdoi rpynu He Oyina BukoHaHa. OflHaK BOHA BiTa€ 3HAY-
HI BIOCKOHQJIEHHS, 3aIIPOIIOHOBAHI y BIAIIOBIAb Ha ii KJIIIOYOBI peKOMeHalii,
TaKi K BUKJIIOUYEHHs KaHIUIATIB, SKi OTPUMaJH OI[IHKY ‘He BifImoBimae”,
i3 TOAJIBIIIOTO PO3MIISY IIC/ISI OLIHKH MOPJIBbHUX SIKOCTe Ta IpodeciitHOi
KOMIIETEHTHOCTI, 3a0e3IeYeHHs] BUPIIIATHHOIO TOJOCY I MDKHAPOIHHIX
YWIEHIB y 3BUYAMHUX CUTYAI[iAX 1 IPU OJHAKOBI KUIBKOCTI TOJIOCIB [JIS1 OLIIH-
KU SIK MOPAJIbHUX SIKOCTEH, TaK 1 mpodeciitHOi KOMIIETeHTHOCTI, TTOJIOKEHHS
PO Te, 1110 3aCTyITHUKHU WieHiB [lopamdoi rpynu 6yayTh pU3HadeHi 1JIsI 3a-
6e3nieueHHs Oe3repepBHOCTI poOOTH y pasi BiiBoxy abo caMoBigBOOy <...>.
[Tpote pexoMeHy€e BUKIIOUUTH 31 cTaTTi 10! 3aKOHOIIPOEKTY HOPMY IIPO I10-
PSIIOK TOJIOCYBAHHS [Is1 OOpaHHs 3’1370M CynniB. BoHa TakoX pexomeH[ye
YTOYHHTH, IO iIMeHa WwieHiB Jlopagdoi rpynu, sKi rojocyBaad 3a KOKHOTO
KaHIWU/IaTa Ha eTalli PeUTUHIOBOTO IOJIOCYBAaHHS, TAKOXK IIOBUHHI OyTH 01Ty 6-
JIKOBaHI, 1 BKasaTy, 110 pimeHHs Jlopagdoi rpynu MOXyTh OyTH OCKaprKeHi
nuiie 3 GpOpMaIbHUX IIICTaB, a He IO CYTi.

<..>
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